PPM 5000-7 (REV)

c) POLICIES & PROCEDURES MANUAL

Comptroller of the Currency
Administrator of National Banks

section: Bank Supervision subject: Civil Money Penalties

To: Deputy Conptrollers, District Admnistrators, District Counsel,
Department and Divi sion Heads, and all Exam ni ng Personnel

l. Pur pose

This issuance sets forth the OCC s policies governing the assessnment
of civil noney penalties (CMPs). It replaces PPM5000-7 (REV), dated
April 8, 1991. These policies are internal guidelines for the use of
the OCC and do not create any substantive or procedural rights which
are legally or adm nistratively enforceabl e.

1. Background

The Financial Institutions Regulatory and I nterest Rate Control Act of
1978, as anended by the Financial Institutions Reform Recovery, and
Enforcement Act of 1989 (FIRREA), gives the OCC the authority to
assess CMPs against any "institution-affiliated party" (1AP), as
defined in section 204(f)(6) of FIRREA, 12 U. S.C. § 1813(u), or
nati onal bank.

A. Tier 1

The OCC may assess tier 1 CMPs of up to $5,000 per day for violations
of any:

o] Statute or regul ation;
0 Fi nal or tenporary order;
0 Condition inmposed in witing in connection with the grant of

any application or other request by the institution; or

o] Formal agreenent.
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B. Tier 2

The OCC may al so assess tier 2 CMPs of up to $25,000 per day for:

o] The above viol ati ons;
0 Reckl ess unsafe or unsound practices; or
o] Breaches of fiduciary duty
whi ch:
0 Are part of a pattern of ni sconduct;
0 Cause or are likely to cause nore than a mninal loss to the
institution; or
o] Result in a pecuniary gain to the |AP.
C. Tier 3

In addition, the OCC may assess tier 3 CMPs of up to $1 mllion per
day for know ng:

o] Vi ol ati ons of | aw, regul ation, orders, conditions i nposed in
writing, or formal agreenents;

0 Unsafe or unsound practices; or

0 Breaches of fiduciary duty

whi ch know ngly or reckl essly cause:
o) Substantial loss to the institution; or

0 Substantial gain to the | AP.
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The OCC s CMP authority is set out at 12 U. S.C. 88 1817(j), 1972(2)(f)
and 1818(1).1

[, Policy

A CMP may serve as a deterrent to future violations of |[|aw,
regul ation, orders, conditions inposed in witing, and fornal
agreenents, unsafe or unsound practices and breaches of fiduciary
duty, both by the person or bank agai nst whomthe CMP i s assessed and
by ot her bankers and banks. A CMP can al so encourage correction of
viol ations, unsafe or unsound practices and breaches of fiduciary
duty. The OCC may use its CWVMP authority as deemed appropriate to
achi eve these objectives. This action may be i ndependent or used in
conjunction with other supervisory or enforcenent procedures. CMP
referrals should be initiated with care and supported by adequate
docunment ati on (Appendi x A).

In certain cases, the issuance of a reprimand or a supervisory letter
(Appendi x B) nmay be nore appropriate than the assessment of a CMP. A
reprimand is a strongly worded docunent to be used in cases that
warrant a CMP but where the OCC has chosen not to pursue the action,
e.g., where the assessnment of a small CMP would consune excessive
agency resources or where the individual or institution has recogni zed
t he supervisory problem and taken steps to correct it. This is
di stingui shed froma supervisory |etter which generally should be used

This PPM does not address CMPs for securities related violations, which will be addressed
in a separate PPM, or against banks for call report violations, which are addressed in PPM 5000-
27 (REV). Questions concerning CMPs for securities related violations should be addressed to the
Securities, Investment and Fiduciary Practices Division. While the OCC has additional CMP
authority under 12 U.S.C. 88 93(b) and 504, the authority in those statutes is redundant with that
in 12 U.S.C. 8§ 1818(l), as amended by FIRREA. Accordingly, the OCC may rely exclusively
on section 1818(1) in all post-FIRREA cases it would have formerly brought under sections 93(b)
or 504.
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in cases where a CMP is not warranted but the office nonethel ess
wi shes to call attention to a supervisory problem

V. The Matri x

The CMP matrix (Appendix C) is a tool that indicates the relative
degree of severity of violations of |aw, reckless unsafe or unsound
practices and breaches of fiduciary duty. It provides guidance in
determ ni ng whet her to assess, and, if so, the appropriate anount of,
the CMP. The 13 assessnent factors, which the Federal Financi al
I nstitutions Exam nation Council recomended that the agencies
consider in its July 23, 1980, policy statement on CMPs, are built
into the matri x and provide the basis for recomended acti ons or CMPs.

The matrix applies to the assessnent of tier 1 and tier 2 CMPs. The
matri x does not apply to the assessnment of tier 3 CMPs. Tier 3 CWMPs
shoul d be assessed only in the nost severe cases having a substanti al
i npact on the national banking system

The matrix is intended to cause CMPs to be levied in a consistent and
equi table manner. The matrix is, however, offered only as gui dance;
it does not reduce the CMP process to a mathematical equation and
shoul d not be a substitute for sound supervisory judgnent. | ndividual
cases may possess characteristics that renove them from the matri x,
and the OCC s discretionis in no way |limted by the matri x.

V. Pr ocedur es

If an exam ner discovers serious violations of banking |aw and
regul ation, orders, conditions inposed in witing, or formal
agreenents, reckless unsafe or wunsound practices or breaches of
fiduciary duty, that exam ner shall consider the matri x and gui del i nes

(Appendix C) to determ ne the recomended | evel of action. |[If, after
applying the matri x the exam ner believes that a CMP or a reprimand is
warranted, the exam ner shall consult with the appropriate field
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manager, supervisory office and legal staff.? The exanminer shall
provi de advance notice to the bank at the exit nmeeting and in the
report of exam nation whenever he or she recommends the assessnent of
a CWMP or the issuance of a reprimnd.

Wthin 30 days follow ng the close of the exam nation, the exani ner-
in-charge (EIC) shall submt the CMP referral to the supervisory

of fice. The referral should consist of the EICs menmorandum
containing his or her recomendations, plus the conpleted matri x and
necessary supporting docunentation. The EIC need not submt

supporting docunentation if he or she is only recomendi ng that
supervisory letters be sent.

The supervisory office and |egal staff shall review the referral in
accordance with the applicable CMP procedures. The district officeis
responsi bl e for devel opi ng and communi cating district CMP procedures
to exam ners. While the nechanics of such procedures are generally
|l eft to the districts' discretion, they should provide for tinely and
t hor ough supervisory and | egal review.

After the supervisory office and legal staff have reviewed the
referral, the director of the supervisory office, in consultation wth
| egal staff, shall issue 15-day letters (Appendix B) in accordance
with the guidance provided below or resolve the matter by issuing a
supervisory letter or taking no further action. At the discretion of
t he appropriate deputy conptroller, only persons at the director |evel

or above may sign 15-day letters. If the supervisory office has no
director, then the field office director should sign the 15-day
letter.

?In all cases where a CMP is being considered and there is loss to the institution plus either
unjust enrichment to an 1AP or reckless disregard of the law, a restitution action under 12 U.S.C.
8§ 1818(b)(6) should also be considered.
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The supervisory office should only send 15-day letters to individuals
or institutions agai nst whomit is actively considering assessi ng CMPs
or issuing reprimnds and where the agency has established a basis for
taking such action.? In cases where only a reprimand is under
consi deration, the 15-day letter should reflect that fact and shoul d
not indicate that the OCC is considering assessing a CM. The
supervisory office should not send 15-day letters when only a
supervisory letter is under consideration or as a discovery device.
VWhere necessary, the supervisory office should send an "investigative
letter” (Appendix B) to the institution or the individual in question
in order to obtain additional information and to help determ ne
whet her further action is warranted.

The supervisory office and |egal staff shall conplete their review,
I ncl udi ng consi deration of the 15-day letter responses and the matri x,
and present the case to the appropriate Supervision Review Commttee
(SRC) within 90 days after receipt of the referral. |In cases where a
district has decided to assess a del egated CVMP,* it shall initiate the
CWP by sending the individual or institution a |letter disclosing that
a CMP has been approved, the basis of the CMP and the dol |l ar anount of
t he assessnent (Appendix B), along with an unsi gned copy of the notice
of assessnent and a draft stipulation and consent order. The letter
shoul d indicate that the individual or institution may either pay the

3As a general matter, under 12 CFR 7.5217(b), a bank may not indemnify its directors and
officers for payment of a CMP or the expenses associated with defending a CMP proceeding
provided that the action results in a final order of assessment. However, if properly provided for
in its articles of association, a bank may indemnify its directors and officers for expenses associated
with responding to 15-day letters. Questions concerning indemnification should be directed to legal
staff.

*Enforcement delegations are set forth in memoranda dated June 17, 1992, from Robert R.
Klinzing, Acting Senior Deputy Comptroller for Bank Supervision Operations, to the Deputy
Comptrollers for Multinational Banking, Special Supervision and the districts.
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CMP or contest the action and explain that if the individual or
institution does not pay the CMP within a fixed period of tinme, the
notice will be served.

The district may negotiate the CMP for a reasonable period of tine
(not to exceed 30 days, except with the approval of the director of
t he Enforcenent & Conpliance Division (E&) in cases where settl enent
I's immnent). If the district is unable to reach a settlenent, it
shoul d serve the notice and refer the matter to E&C.

I n nondel egat ed acti ons involving del egated banks, the district shal
submt the referral, along with its recomendati ons, to E&C. In cases
where the district has approved a delegated CWMP, a reprimand or a
supervisory | etter agai nst one respondent, but recommends nondel egat ed
CMPs agai nst other respondents who are associated with the sane
institution, all of the actions will be deened to be nondel egated and
handl ed by E&C. Simlarly, in cases involving a CVMP and sone ot her
type of related action that is nondel egated, e.g., a renoval, the
entire matter shall be treated as nondel egated and handl ed by E&C.
E&C shall conplete its review and present the case to the Washi ngton
SRC within 90 days after receipt of the referral

Exceptions to these tinme frames may be nade in cases where denmands in
hi gher priority mtters preclude conpliance or where exigent
circunstances exist, e.g., the presence of severe docunentation
deficiencies or novel |egal issues.

Negoti ation, settlenent, and collection of CMPs shall be perfornmed by
| egal staff and shall be acconplished based upon direction received
fromdistrict or Washi ngt on supervi sion, as applicable. Settlenent of
del egated actions shall require the concurrence at the director |evel
or higher, at the deputy conptroller's discretion. The districts may
al so request E&C s assistance with regard to any settlenment offer.
Settl enment of nondel egated actions shall require the concurrence of
t he Deputy Conptroller for Special Supervision or Miltinational
Banki ng, as appropriate, and the Director of E&C. Settl enent of
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nondel egated actions involving delegated banks shall also require
consultation with the district.

E&C and the district counsel shall consult with the appropriate
supervisory office and all interested parties, including the EIC, and
keep them apprised of the progress of the case, until it is finally
resol ved through either settlenent or litigation. |In the event of an
adm ni strative hearing, the exam ners who worked on the referral may
be called on for litigation support and to serve as w tnesses.

Further, wupon approval by the Director of E&C, on a case-by-case
basis, the districts may participate with E& in the prehearing
practice and litigation of a CMP proceeding. The Director of E&C
shall be responsible for the managenent and supervi si on of prehearing
practice and litigation in all CMP proceedi ngs.

Oversight to pronmote efficiency, effectiveness, and consistency of
actions taken shall be the duty of the Washington SRC, with respect to
nondel egat ed actions, and the responsible district SRCs, with respect
to del egated acti ons.

VI. Record keeping

The district office is responsible for maintaining accurate records
with respect to del egated CWMPs, including recording actions taken in
t he Supervisory Monitoring System (SMS) and ensuring that the ongoing
status of pending CMPs is comunicated to all interested OCC
enpl oyees. The Washington office is responsible for Record keeping,
i ncl udi ng maki ng appropriate SMSentries, with respect to nondel egat ed
actions and keeping all interested parties apprised of the status of
nondel egat ed cases.

VI1. Records Managenent

G ven the significance of the source material, the exam ner who

initiated the referral should retain a copy of the referral, including
Date: June 16, 1993 Page 8 of 10



PPM 5000-7 (REV)
<> POLICIES & PROCEDURES MANUAL

Comptroller of the Currency
Administrator of National Banks

section: Bank Supervision subject: Civil Money Penalties

t he supporting docunentation. This requirement should be revi ewed by
the supervisory office, on a case-by-case basis, if the amount of
supporting docunmentation woul d make such copying prohibitive.

The CMP case file is the OCC' s official file on the CMP referral. |If
appl i cabl e (dependi ng upon the nature of the referral), the case file
consi sts of t he exam ner's ori gi nal referral, supporting

docunment ation, matri x, copies of the | 5-day |l etters and responses, the
supervisory office's analysis/matrix and transmttal mnmenorandum to
district legal staff, district legal staff's analysis/matrix and
recommended decision nmenorandum to district SRC, district SRC s
decision, and a copy of the end product (term nation, supervisory

|l etter, reprimand or stipulation and consent order). |In nondel egated
referrals, the CMP case file will also contain (if applicable) the
district SRC' s recommendation to E&C, E&C s anal ysi s and

recomrendation to the Washi ngton SRC, the Washi ngton SRC s deci sion
| egal pl eadi ngs and correspondence, and a copy of the end product.

The CWMP case file will be updated and added to as the referral is
processed. Al'l docunmentation in the CMP case file should be in
chronol ogical order with the nost recent information on the top, and
appropriately referenced or indexed depending upon the volune of
mat eri al .

The CMP case file should be transferred to the appropriate Federal
Records Center after the case has been resolved against all of the
respondents, through the issuance of a supervisory letter or
repri mand, execution of a stipulation and consent order, issuance of
a final order of assessnent follow ng an adm nistrative hearing, or
other witten communi cati on which closes out the case. The district
records coordinator will transfer the case file involving del egated
cases to the regional Federal Records Center. Central Records wl

transfer the case file involving nondel egated cases to the Washi ngton
Nati onal Records Center. However, at the discretion of the office
handling the referral, the case file may be retained until the penalty
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is collected and the referral is termnated in the Enforcenent Actions
Application of SMs.

A signed copy of every supervisory letter, reprimnd, stipulation and
consent order, or other final action should also be filed in the
National Filing SystemFile #5 of the official bank file nmaintained by
t he supervisory office. In addition, a signed copy should be sent to
Central Records in Washington for filing in the bank case file kept
t here.

VI11. Publicity

At the conclusion of all CMP cases that are resolved through a
negoti ated settlenent, the district office, in delegated cases, and
E&C, in nondel egated cases, shall forward a signed copy of the final
stipulation and consent order to the Communications Division
(Comuni cations) in Washington for publication inits nmonthly listing
of enforcenment actions. 1In certain cases, an individual press rel ease
may al so be considered. Such publicity may serve as a deterrent to
future violations, wunsafe or unsound practices and breaches of

fiduciary duty. Press releases require the approval of the Senior
Deputy Conptroller for Bank Supervision Operations. The district
counsel, in delegated actions, and E&C, in nondel egated actions,

shoul d work directly with the supervisory office and Conmuni cations in
preparing press releases.

For further information regarding the assessnment of CMPs, please
contact Special Supervision at (202) 874-4450 or E&C at
(202) 874-4800.

St ephen R Steinbrink
Seni or Deputy Conptroller for
Bank Supervi sion Operations
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Qui delines for Docunenting CWP Referrals

CW referrals shoul d be supported by adequate docunentation. Wile the
conpi | ati on of documentation can be a burdensone and tine-consum ng exerci se,

it is inportant to recogni ze that adequate docunentation is essential to
determ ning whether there is a basis for assessing a OW and is critical to the
successful pursuit of a OW action. In addition, by obtaining sufficient
docunentation at the outset, an exam ner may accel erate the processing tinme and
increase the likelihood that the agency will approve the recomended action

Exam ners shoul d be sure to obtain conplete copies of all docurments, including
front and back of notes and checks. Copies nust al so be |egible and shoul d not
contain any stray marks or handwitten notati ons which m ght create hearsay
problens if the docunment is introduced into evidence at an adm nistrative
heari ng.

Attached are docunentation guidelines for CW referrals. The guidelines have
been created to serve as a checklist to ensure that m ni num standards of
docunentation are met with each referral. The guidelines cover violations that
are often the basis of CGWs, including 12 U S.C. 88 84, 161, 371lc, 375a and
375b, and 12 CFR Part 215, as well as violations of cease and desi st orders and
formal agreenents. Please keep in nind that the guidelines only establish

m ni mrum st andards of docunentation; in sone cases it nmay be necessary to obtain
addi tional documentation, as required by the facts of the case.

The guidelines do not explicitly cover all violations, or reckless unsafe or
unsound practices or breaches of fiduciary duty. It is suggested that simlar
docunent ati on standards be applied to such actions as those set forth in the
gui del i nes.

Questions concerni ng documentation should be directed to the district counsel
or E&C

Appendi x A
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12 U.S.C. § 29 - CREQ

1

10.

11.

Board minutes reflecting approval of the transaction(s) or activity
causi ng the violation.

Docurrent representing acquisition or control of title, and timng of
acquisition, e.g., warranty deed, contract for purchase, etc.

CGeneral |edger account.

Evi dence of attenpts to dispose of the property (or |ack thereof).
Last apprai sal

Menmor andum r egar di ng any pl anned use or hol ding of the property.
Violations of |aw pages fromthe Report of Exam nation (RCE).
Exam ner' s wor kpapers supporting the violation(s).

Evi dence of history and or previous adninistrative action, e.g.,
correspondence or menoranduns reflecting OCC efforts to correct the
violation(s) or simlar violation(s); violations of |aw pages fromprior
ROE(s) citing sane or simlar violation(s); commtment |etter, nmenorandum
of understanding (M), formal agreenment or cease and desist order (C&D)
on point; supervisory letter or reprinmand on point.

Fi nanci al statenent(s) for each person subject to the referral

Any other information consideredrel evant by the exam ner.
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12 U S.C § 60 - Payrment of D vidends:

1.

Board minutes reflecting approval of the transaction(s) or activity
causing the violation

The bank's call reports for the period in question. If the call reports
cannot be reconciled to the violation cited, the exam ner shoul d obtain
the information required bel ow

a. Daily statenent or other docunent reflecting a breakdown of the
capital accounts on the date the dividend was decl ared.

b. I f applicable, copies of general |edger accounts reflecting
transfers or a lack thereof, to the surplus account for the
appropriate periods.

C. The bank's profit and | oss statenent for the cal endar period
preceding the date of declaration of the dividend.

d. Evi dence of any tax effect in accordance with the fornat presented
in 12 CFR 250. 104.

Violations of |aw pages from RCE

Exami ner' s workpapers supporting the violation(s).

Evi dence of history and or previous adm nistrative action, e.g.,
correspondence or mnenoranduns reflecting previous OCC efforts to correct
the violation(s) or simlar violation(s); violations of |aw pages from
prior ROE(s) citing sane or simlar violation(s); comitnent letter, M,
formal agreenent, or C& on point; supervisory letter or reprimand on
poi nt .

Fi nanci al statenent(s) for each person subject to the referral

Any other information considered rel evant by the exani ner
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12 US.C 584 - Lending Limts:

1

5.

Loan application(s) or |oan menoranduns for all advances on the line (both

| egal

and excessive).

Note(s) for all advances and |oan file comrents.

Board and | oan committee mnutes reflecting approval of all advances.

I f conbi nations:

a.

Direct benefit; Evidence of disbursenment of proceeds, e.g., cashier's
check, wire transfer slip, etc.; deposit tickets and account
st at enent s.

Comon enterpri se:

i Expect ed source of repaynent: Loan application(s), menoranduns
or other information show ng expected source of repaynent and
absence of other avail abl e repaynent sources.

ii. Common control and financial interdependence: sharehol der |ist,
stock certificates, officer's and director's statenent of
interests or other evidence of 25 percent ownership; financia
statenments showi ng financial interdependence (50 percent of
annual gross receipts and expenditures derived from
transactions with the other person) between the two entities to
be conbi ned and evi dence of interdependent business activities.

iii. Loans to acquire a business: Loan application(s), menoranduns,
not e(s) show ng purpose of |oan(s); docunentati on show ng use
of the proceeds, e.g., checks, account statenents, etc.;
sharehol der list, stock certificates, officer's and director's
statenment of interests or other evidence of 50 percent
owner shi p.

Corporations: Shareholder list, stock certificates, officer's and
director's statenent of interests or other evidence of 50 percent
owner shi p; document ati on showi ng conmon enterprise as discussed in 4b
above.

Part nershi ps, joint ventures, and associations: partnership, joint
venture or associ ation agreenent; docunentation showi ng direct
benefit of loans to partnership, joint venture or association nenbers
to partnership, joint venture, association, or other nenbers, or
common enterprise between them as discussed in 4a. and 4b. above.

Liability | edger(s) on date the violation occurred and for each date that
addi ti onal excessive advances were nade.

Appendi x A
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10.

11.

12.

13.

14.

Daily staterment(s) on date the violation occurred and for each date that
addi ti onal excessive advances were nade.

If overdrafts are involved, deposit account statenent(s) and overdraft
report.

Documents rel evant to bank's claimto exenptions, if any.

If loss, individual charge-off |edger.

Violations of |aw pages from RCE

Exam ner's wor kpapers supporting violation(s).

Evi dence of history and or previous adninistrative action, e.g.,
correspondence or nenoranda reflecting OCC efforts to correct the
violation(s) or simlar violation(s); violations of |aw pages from pri or
ROE(s) citing sane or simlar violation(s); commtment letter, MOU, fornal
agreenent, or C&D on point; supervisory letter or reprinmand on point.

Fi nanci al statenent(s) for each person subject to the referral.

Any ot her information considered rel evant by the exam ner.
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12 US C 8§ 161 - Call Reports:

1. Call report(s) for period in question

2. I f inadequate all owance for |oan and | ease | osses (ALLL):
a. Bank's internal |oan review, ALLL cal cul ation and net hodol ogy.
b. Evi dence of inadequacy, e.g., loan wite-ups, |line sheets,

docurentation fromloan files, etc.
C. Exam ner's wor kpapers showi ng ALLL cal cul ati on and met hodol ogy.

d. I f avail abl e, evidence showi ng directors had reason to know or
suspect the ALLL was inadequat e.

3. If |osses are not reflected, individual charge-off |edger or other
evi dence of |osses.

4. Violations of law and other rel evant pages from RCE
5. Exam ner's wor kpapers supporting violation(s).
6. Evi dence of history and or previous adm nistrative action, e.g.

correspondence or menoranduns reflecting previous OCC efforts to correct
the violation(s) or simlar violation(s); violations of |aw pages from
prior RCE citing same or simlar violation(s); commtrment |letter, M,
fornmal agreenent, or C& on point; supervisory letter or reprinmand on

poi nt .
7. Fi nanci al statenment(s) for each person subject to the referral
8. Any other information considered rel evant by the exam ner
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12 U S.C 8§ 371c - Affiliate Transacti ons:

1

8.

Docurent ation of affiliate relationship, e.g., shareholder list, stock
certificates, officer's and director's statenment of interests, etc.

Evi dence of a covered transaction, e.g., note, repurchase agreenent,
i nvestnent, interest bearing instrunent, etc.

Board minutes reflecting approval of the transaction(s) or activity
causing the violation

I f applicable, evidence that proceeds of covered transaction were used for
the benefit of or transferred to the affiliate, e.g., cashier's checks,
wire-transfer slips, account statenents, etc.

If violation of the 10 percent limtation (12 U S.C. 8§ 371c(a)(1)(A):

a. Evi dence of all covered transactions with that affiliate, e.g.
notes, repurchase agreenents, etc.

b. Liability ledger(s) on date the violation occurred and for each date
that additional excessive advances were nade.

C. Dai ly statenment(s) on date the violation occurred and for each date
that additional excessive advances were nade.

If violation of the 20 percent limtation (12 U S.C. § 371c(a) (1) (B)):
a. Evi dence of all covered transactions with all affiliates.

b. Liability | edger(s) on date the violation occurred and for each date
that additional excessive advances were nade.

C. Daily statenent(s) on date the violation occurred and for each date
that additional excessive advances were nade.

I f purchase of "lowquality asset” (12 U S.C. § 371c(a)(3)):

a. Evi dence of purchase, e.g., sales contract or agreenent,
participation certificate, etc.

b. Evi dence of asset quality, e.g., pages from RCE show ng asset
classification, line slips or other evidence of poor asset quality.

If inadequate collateral (12 U S.C 8§ 371c(c)(1)):

a. Note or other evidence of | oan anmount.
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9.

10.

11.

12.

13.

14.

b. Loan nenoranduns, financing statenent, appraisal, or other evidence
showi ng val ue of collateral.

If loss, individual charge-off |edger.

Viol ations of |aw pages from RCE

Exam ner' s wor kpapers supporting violation(s).

Evi dence of history and or previous adm nistrative action, e.g.,
correspondence or menoranduns reflecting previous OCC efforts to correct
the violation(s) or simlar violation(s); violations of |aw pages from
prior ROE(s) citing sane or simlar violation(s); conmmtnent letter, MY,
fornmal agreenent, or C& on point; supervisory letter or reprinmand on
poi nt.

Fi nanci al statenent(s) for each person subject to the referral.

Any ot her information considered rel evant by the exam ner.
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12 U.S.C. 88 375a and 375b/12 CPR Parts 31 and 215 - Insider Loans:

1

2.

8.

Loan application or menorandum

I nstrument creating extension of credit, e.g., note, standby letter of
credit, etc., and loan file conments.

Board and | oan conmttee minutes reflecting approval of extension of
credit.

If extension of credit to related interest of executive officer, director,
etc., shareholder list, stock certificates, officer's and director's
statenent of interest, or other evidence that executive officer, director
etc., controls 25 percent or nore of related interest.

If applicable, evidence that proceeds of extension of credit were used for
benefit of, or transferred to, another person, e.g., cashier's check, wre
transfer slip, deposit tickets, account statenent, etc.

If preferential loan to insider (12 U S. C. 88 375a(l) and 375b(3)/12 CFR
215.4(a) and 215.5(d)), evidence that preferential treatment existed at

i nception or renewal, e.g., docunentation show ng | oans to non-insiders
that were on less favorable ternms or reasons why an insider |oan presented
nore than the normal risk of repayment or other unfavorabl e features.

If violation of the Regulation O (Reg 0) 15 percent aggregate |ending
limt (12 U S . C & 375b(1)/12 CFR 215.4(c)):

a. Docurrent in the sane nmanner as a violation of 12 U.S.C. 8§ 84, with
the foll owi ng exceptions:

i. The conbination rules of 12 CFR Part 32 do not apply. Al |oans
to an executive officer, director, principal sharehol der or
their related interests are included in the aggregate |ending
limt for Regulation O (Reg 0) purposes. |f applicable,
docunent ati on nust be obtained to showthat an entity is a
related interest of an executive officer, director or principa
sharehol der, or that the proceeds of an extension of credit
were used for the benefit of, or transferred to, that
indi vidual or entity (see 4 and 5 above).

ii. "Uni npai red capital and uninmpaired surplus" must be cal cul at ed
inthe followi ng manner: total equity capital and val uation
reserves must be cal cul ated using data fromthe bank's nost
recent call report, while subordinated notes and debentures
nust be cal cul ated using | oan date bal ance sheet data.

If violation of the 2.5 percent limt (12 U S. C 375a(4)/12 CFR 31.2(a)),
and 5 percent limt (12 U S. C 375b(2)/12 CFR 31.2(b)):
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10.

11.

12.

13.

14.

15.

a. Docunent in the same nanner as a violation of 12 U.S.C. § 84, with
the foll owi ng exceptions:

i. The conbination rules of 12 CFR Part 32 do not apply. The 2.5
percent limt only pertains to |oans to executive officers, and
does not apply to loans to their related interests. The 5
percent limt applies to |oans to executive officers,
directors, principal shareholders and their related interests.
I f applicable, docunentation nmust beobtained to show that an
entity is a relatedinterest of an executive officer, director
or principal shareholder, or that the proceeds of an extension
of credit were used for the benefit of, or transferred to, that
indi vidual or entity (see 4 and 5 above).

ii. The law is presently unclear regardi ng whether "uninpaired

capital and uninpaired surplus" is calculated using data froma

bank's nost recent call report, or fromits bal ance sheet on
the date of the |oan, for purposes of determning the 2.5

percent and 5 percent limts in 12 CFR Part 31. Therefore, when

citing and documenting violations of the 2.5 percent and 5
percent limts, two cal cul ati ons should be nmade: one

cal culation using the nethod set forth in 7a.ii. above, and a
second cal cul ati on using | oan date bal ance sheet data for al
three capital conponents (total equity capital, subordinated
notes and debentures and val uation reserves). Only those |ines
whi ch are excessi ve when cal cul at ed under both net hods shoul d
be cited as violations.

If illegal overdraft (12 U S.C. 8§ 375b(4)/12 CFR 215.4(d)):
a. Deposit account statenent.

b. Overdraft reports.

If loss, individual charge-off |edger.

Violations of |aw pages from RCE

Exam ner's wor kpapers supporting violation(s).

Evi dence of history and or previous adm nistrative action, e.g.
correspondence or mnenoranduns reflecting previous OCC efforts to correct
the violation(s) or simlar violation(s); violations of |aw pages from
prior ROE(s) citing sane or sinilar violation(s); commtnent letter, M,
formal agreenent, or C& on point; supervisory letter or reprinmand on
poi nt .

Fi nanci al statement(s) for each person subject to the referral

Any ot her information considered rel evant by the exam ner
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12 U S.C § 1817(j)/12 CFR 5.50 - Change in Bank Control Act:

1

Purchase, assignnent, transfer, pledge or other evidence of disposition of
voting stock.

Bank' s sharehol der list with hol dings of each sharehol der

Stock certificates, or other evidence of direct or indirect ownership
aggregating 25 percent or nore (or 10 percent or nore if the institution
has i ssued securities subject to section 12 of the Securities Exchange Act
of 1934 (15 U S.C 8§ 781) or if imediately after the transaction no other
person will own a greater percentage of that class of voting securities).

Evi dence of any transaction, agreement or voting trust resulting in direct
or indirect ownership or power to vote 25 percent or nore of voting
securities (or 10 percent or nore if the institution hasissued securities
subj ect to section 12 of the Securities Exchange Act of 1934 (15 U S. C §
781) or if imediately after the transaction no other person will own a
greater percentage of that class of voting securities).

In cases where a notice was filed but the subsequent change in contro
occurred differently than disclosed in the Notice, copies of the notice
and all docunents evidencing the change in control transaction as it
actual 'y occurred.

Viol ations of |aw pages from RCE

Fi nanci al statenent(s) for each individual subject to the referral

Any ot her information considered rel evant by the exam ner
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Nonconpl i ance with C& or Formal Agreenent:

1

2.

C&D or formal agreenent.
Evi dence of substantive nonconpli ance:
a. Capital: Call reports, daily statements or other evidence of

nonconpl i ance with requirements in C& or agreenent and any evi dence
of the bank's efforts to raise capital

b. ALLL: Bank's internal |oan review and ALLL cal cul ati on and
nmet hodol ogy; evi dence showi ng i nadequacy of ALLL, e.g., loan wite-
ups, line sheets, exam ner's workpapers, etc., and any evi dence the

bank's directors shoul d have recogni zed t he i nadequacy.

C. Correction of violations of |aw Evidence docunenting violations and
any efforts of the bank to prevent recurrence of the violations.

d. Credit and collateral deficiencies: Loan wite-ups, |ine sheets,
bank's loan files, exam ner's workpapers, etc.; the nunber of
deficiencies found and percent of sanpled | oans whi ch contai ned
deficiencies; and the nunber of deficiencies which occurred on new
| oans and any efforts the bank took to correct deficiencies on
exi sting | oans.

e. | nadequat e policies and procedures: Bank's policies and procedures;
exam ner's workpapers; and any evi dence the bank knew or shoul d have
known its policies and procedures were ineffective.

f. O assified assets: Bank's programto reduce |evel of classified
assets, nmonthly reports, loan wite-ups, |line sheets, examner's
wor kpapers, etc.; evidence of additional extensions of credit to
criticized borrowers, e.g., notes, board mnutes, RCE excerpts, etc.

Board m nutes reflecting approval of nonconpliance.

If loss, individual charge-off |edger

Rel evant pages from RCE.

Exam ner' s wor kpapers documenti ng nonconpl i ance.

Evi dence of history and or previous adm nistrative action, e.g.

correspondence or nenoranda reflecting previous OCC efforts to correct the

nonconpl i ance; excerpts fromprior ROE(S) citing sane or simlar

nonconpl i ance; supervisory letter or reprinmand on point.

Fi nanci al statenent(s) for each person subject to the referral

Any other information considered rel evant by the exam ner
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Qui delines for Issuing Reprinands, Supervisory Letters, 15-Day Letters,
I nvestigative Letters, and Del egated CMP Cover Letters

Attached are nodel docunents that are intended for use as a guide in drafting

r epri mands, supervisory letters, 15- day letters, investigative letters, and
del egated CWP  cover letters. The  nodel docurments should be tailored to
accurately reflect the individual S specific acts or onissions. Mny tines
those acts or omssions are very direct and it is accurate to say that the
i ndi vidual "caused, brought about, or participated in" a violation of law, an

unsafe or wunsound practice or a breach of fiduciary duty. However, other tines,
the basis for the document may turn nore on a failure to heed warnings or to act
to prevent or correct violations, practices, or breaches conmtted by others. In
either case, the document should use language that is nost descriptive of the
individual's actual conduct and should specifically state what the nexus is
bet ween t he individual's conduct and the violation, practice or breach

For exanple, where a director Kknowingly received the proceeds of a loan in
violation of 12 USC 8 84, it nmay be appropriate for the docunent to state
that the director "caused, brought about or participated in a 12 USC § 84
violation, by receiving the proceeds of a loan in excess of the bank's |ega
lending limt." However, where the director approved a |oan which exceeded the
bank's lending limt after the bank had previously been cited for a 12 US C §
84 violation on the borrower's line, but the director did not know that the |oan
constituted a violation, the document should say that the director "failed to
take action to prevent a violation of 12 USC 8§ 84, after the bank was
previously cited for a lending limt violation on the borrower's [line" or
simlar language. It should not say that the director "caused, brought about or
participated in a violation of 12 U S C § 84.11
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Repri mand
UNl TED STATES OF AMER CA
DEPARTMENT OF THE TREASURY
OFFI CE OF THE COVWPTROLLER OF CURRENCY
REPR MAND

To: (Nane and title of respondent)

The Conptroller of the CQurrency  of the United States of Anerica
(Conptroller) has  determ ned, through his national bank examners and the

exam nation  process, t hat you (describe individual's act or omi ssion  which

resulted in a violation of law,_ an unsafe or unsound practice or, a breach of

fiduciary duty). Accordi ngly, (a viol ati on of (cite statute/reqgul ati on

violated), an unsafe or unsound practice or a breach of fiduciary duty) occurred

at (state bank nane)- (Bank), as described in the Report of Examnation of the

Bank dat ed

You are renmnded that it is incunbent upon each officer and director of a
nati onal bank to assune and fulfill his or her fiduciary responsibilities.

Included with these responsibilities is the duty to (describe duty which was not

adhered to). Your failure to do so was an abdication of your fiduciary duty to

t he Bank.

The issuance of this Reprimand wll be <considered as a fornal prior
supervisory warning should you be involved in future violations of l|aw, unsafe
and unsound practices, or breaches of fiduciary duty as a director, officer,

enpl oyee, agent, or other "institution-affiliated party" (l1AP), as defined by 12
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US C § 1813(u), of any national bank. As an |AP, you are subject to sanctions
for future unsafe and unsound practices, or breaches of fiduciary duty,
violations  of | aws, rul es, regul ati ons, or outstanding final orders and
agreenents. You are remnded of the statutory and fiduciary duties incunbent
upon directors, officers, enployees or other I1APs to act always in accordance
with the bank's best interest. The Conptroller wll utilize all Ilegal powers to

ensure that you conply wth national banking laws and act in accordance wth

your responsibilities.

WHEREFCORE, the Conptroller, through his authorized representative whose

hand appears bel ow, hereby issues this reprinmand.

IN WTNESS WHERECF, ny hand this day of

19-.
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Supervi sory Letter

(dat e)

(Respondent' s nane _and addr ess)

Dear

The O fice of the Conptroller of the Currency (0OCQ has considered the

assessnent of a civil noney penalty (110w1l1l) for (describe individual's act or
omission which resulted in a violation of law, an unsafe or unsound practice, or
a br each of fiduciary dut y). Accor di ngl y, (a violation of (cite
statute/regulation violated), an _unsafe or unsound practice or a breach of

fiduciary duty) occurred at (state bank namej (Bank), as described in the Report
of Exam nation of the Bank dated

Ve have revi ewed t he ci rcunst ances and your subsequent representations
concerning the violation, practice, or breach and have determined not to assess
a OW or issue a Reprimand. This (violation, practice, or breach) is of serious
concern to the OCC. The decision not to assess a COW or issue a reprimand is not
to be interpreted as ninimzing the seriousness of this (violation, practice, or

breach) or as condoning it.

You are remnded that it is incunbent upon each director of a national bank to

assune and fulfill his or her fiduciary responsibilities. The directorate is
entirely responsible for supervising the Bank's affairs, ensuring conpetent
nmanagenent , adopting and enforcing appropriate policies and procedures and

complying with laws and regulations. Wile perfornmance of specific duties nay be
del egated, the responsibility for the <condition of the Bank renmains wth the
directorate.

The OCC will continue to nonitor closely the bank's conpliance with the law and
with safe and sound banking practices. This supervisory letter should serve as a
warning to you that should any future violations of Jlaw, unsafe or unsound
practices, or breaches of fiduciary duty occur, the OCC wll take whatever
supervisory action it deens appropriate as authorized by | aw

Si ncerely,

Appendi x B
B- 4



15-Day Letter: QW
(dat e)

(Respondent' s nane and addr ess)

Dear

The Ofice of the Conptroller of the Currency is considering whether to assess a
civil noney penalty (COW) against you pursuant to 12 U S C § 1818(i). Any such
assessnent  will be founded wupon our determnation that you have (describe
individual's act or omission which resulted in a violation of law an unsafe or
unsound practice, or a breach of fiduciary duty). Accordingly, (a violation of
(cite statute/reqgulation violated), an unsafe or unsound practice, or a breach
of fiduciary duty) occurred at (state bank nanme) (Bank), as described in the
Report of Exam nation of the Bank dated

The purpose of this letter is to afford you the opportunity to subnit
information relevant to our penalty assessnent decision in advance of any actual
assessnent. W solicit any facts which you believe would nake an assessment of a

CW inappropriate on the basis of the described (violation, practice, or
breach). In particular, you are invited to provide us wth information bearing

on the appropriate anount of the penalty assessed, including:

(a) factors i nvol ving vyour financi al resour ces (pl ease conplete the
encl osed financial statenent);

(b) any good faith surrounding the (violation, practice, or breach);

© the gravity of the (violation, Practice, or breach):

(d) any history of previous (violations, practices, or breaches):; and

(e) such other natters as you believe justice may require.

Pl ease provide us with any subm ssion you intend to nake in
response to this letter_within fifteen (15) days of its receipt.
Your response should be in witing and directed to . A
deci sion regarding a OW assessnent wll be made after

consi deration of your submission, or in the absence of a

subm ssion, on the basis of the information currently avail able
to us.

Si ncerely,
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15-Day Letter: Reprimand
(dat e)

(Respondent' s nane _and addr ess)

Dear

The Ofice of the Conptroller of the currency is considering whether to issue a
reprimand against you in lieu of a civil noney penalty. Any such reprimand wll
be founded wupon our deternmination that you have (describe individual's act or
omssion which resulted in a violation of law, an unsafe or unsound practice, or
a br each of fiduciary dut y). Accor di ngl y, (a violation of (cite
statute/regulation violated), an unsafe or unsound practice, or a breach of
fiduciary duty) occurred at (state bank nane)(Bank), as described in the Report
of Exam nati on of the Bank dated

The purpose of this letter is to afford you the opportunity to subnit
information relevant to our decision in advance of any actual reprimand. W
solicit any facts which you believe would nmake the issuance of a reprimnd
i nappropriate on the basis of the described (violation, practice or breach). In
particular, you are invited to provide us with the follow ng infornation:

(a) any good faith surrounding the (violation, practice, or breach):

(b) the gravity of the (violation, practice, or breach),

any history of previous (violations, practices, or breaches):; and

(d) such other matters as you believe justice nmay require.

Please provide us wth any submssion you intend to nmake in response to this
letter wthin fifteen (15) days of its receipt. Your response should be in
writing and directed to . A decision regarding the issuance of a
Reprimand will be nade after consideration of your submission, or in the absence
of a subm ssion, on the basis of the information currently available to us.

Si ncerely,
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I nvestigative Letter

(dat e)

(Drector's or Oficer's nane and address)

Dear :
The recent examnation of the (bank nane) (Bank) disclosed a violation of 12
USC 8§ 84 on the [customer Al line. Specifically, the examnation findings

revealed that the proceeds of a loan to {customer B] appeared to have been
diverted to [customer A]. This finding is based on the fact that on the same day
that the cashier's check representing the disbursement of the proceeds was

deposited in [custoner B' s] account , the funds were wre-transferred to an
account of J[customer Al at the state bank. |If aggregated with [customer A s]
other outstanding indebtedness, total loans to [customer A] exceeded the Bank's

lending linit on April 15, 1992, by $50, 000.

The Ofice of the Conptroller of the CQurrency (OCC) is seeking the follow ng
addi ti onal information in order to ascertain whether or not the loan to
[custoner B] constituted a lending linmt violation

(a) the purpose of the loan to [custoner B

(b) the reasons why [custoner B] wire-transferred the proceeds;

whet her [custonmer A] in fact owned the account at the state bank

(d) whether anything of value was given by [customer A] in exchange for
the | oan proceeds;

(e) whether, as loan officer, you were aware of the ultinmate
di sposition of the | oan proceeds; and

(f) whether the loan was ever presented to the board of directors for
approval and, if so, whether they approved the | oan

Pl ease provide us with responses on (a) - (f) above and any ot her
i nformation that you have which nay be relevant to the violation
by no later than . Your response should be in witing
and directed to

Si ncerely,
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Del egat ed GWP Cover Letter

(dat e)

(Respondent' s nane and addr ess)

Dear

The Ofice of the Conptroller of the CQurrency (0OCC) has decided to assess a
civil noney penalty (COW) against you pursuant to the provisions of 12 US. C §
1818(i). This decision is based wupon the agency's determination that you
(describe individual's act or omssion which resulted in a violation of law an
unsafe or unsound practice, or a breach of fiduciary duty). Accordingly, (a
violation of (cite statute/requlation violated), an wunsafe or unsound practice,
or a breach of fiduciary duty) occurred at (state bank nane) (Bank), as
described in the Report of Exam nation of the Bank dated

Under 12 U S.C 8§ 1818(i), the OCC nmay assess COwWPs of up to $5, 000 per day
[$25,000 per day for tier 2 QOws] for each day that the (violation, practice, or
breach) was outstanding. In determining the appropriate anmount of the CW, the
OCC is legally obligated to consider the size of the respondent's financial
resources, any good or bad faith, the gravity of the (violation, practice, or
breach), the history of previous (violations. practices, or breaches), and such
other matters as justice nmay require. Based on our review of the circunstances
surrounding this (violation, practice, or breach), the OCC has decided to assess
a $ _ QW against you.

If you wish to settle this natter without further proceedings, please execute
the attached Stipulation and Consent Oder which acknow edges your obligation to
pay the $ assessnment and forward it to ny attention, along with a check in the
above anount, payable to the Treasurer of the United States, wthin ten (10)
days of the receipt of this letter.

If you elect to contest the OW, the attached Notice of Assessnent wll be
executed and served on you. The notice wll initiate the adninistrative process
set forth in 12 USC § 1818(i) and 12 CFR Part 19. |If you choose to contest
the QW you  will be entitled to an admnistrative hearing before an

adm ni strative | aw judge.

Si ncerely,
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CMP MATRIX
Note: Boxes on the matrix (including the empty boxes) should be used to reflect progressive levels of severity. As used in the matrix, the term “violation” also
refers to reckless unsafe or unsound practices, and breaches of fiduciary duty.

Weight Final
0 1 2 3 4 Factor Figure
Intent No Should have known Clear intent 5
Pecuniary gain or No Indirect benefit to Direct benefit to IAP or 4
other benefit to IAP IAP or related related interest
or related interest interest
Prev. admin. action None Prev. criticism Violation or criticism MOU, Commitment C&D, Agreement, 3
or criticism for similar on point cited in Letter or Supervisory | Condition in Writing,
violation ROE Letter on point Reprimand, or prior CMP
on point
History None Unrelated prior At least one similar Several similar Frequent similar 2
violation violation violations violations
Loss or risk of loss to No loss No loss or Minimal loss or Substantial actual or 6
the bank and no minimal risk moderate risk potential loss
risk of loss
No. Of violations at Numerous violations 2
issue
Duration of violation Violation outstanding for 2
prior to notification long period
Continuation after Violation Violation Violation continued Violation still continuing 3
notification ceased ceased for period of time
prior to immediately after notification
notification | upon
notification
Concealment None Purposely Active concealment 5
complicated
transaction to make
it difficult to uncover
Impact other than No impact Substantial impact Moderate impact on Substantial impact on 6
loss on bank or on bank; no impact banking industry or banking industry or on
banking on banking industry on public perception public perception of
industry of banking industry banking industry
Loss or harm to No loss No loss or Minimal loss or Substantial loss or harm 5
consumers and no minimal harm moderate harm
(consumer laws only) | harm
Subtotal 1
Restitution No Partial Complete restitution Complete restitution Complete restitution 2
restitution restitution under compulsion immed. after loss or voluntarily, before bank
(e.g., threat of losing violation brought to or examiner uncovered
job) attention loss
Good faith (prior to None Unintentional violation 3
notification)
Full cooperation None Forthcoming in interviews 2
(after notification)
Subtotal 2
Total (Subtract 2 from 1)

Appendix C

C-1




POINTS SUGGESTED ACTION RESPONSIBILITY
0-30 Consider not making a referral. Examiner reviews violation and applies matrix. Work papers should support decision not to refer.
31-50 Consider sending Supervisory Letter. Examiner reviews violation, applies matrix and prepares referral to supervisory office. ' Supervisory office applies matrix and takes
appropriate action.
51-60 Consider sending Reprimand or CMP of Examiner reviews violation, applies matrix, consults with field manager, supervisory office and legal staff, ? and prepares referral to
$1M up to $5M. supervisory office. Supervisory office and legal staff review referral and director of supervisory office sends 15-day letter in consultation with
legal staff. After consideration of response, supervisory office and legal staff apply matrix. If recommendation is to send a reprimand or
assess a CMP, case should be presented to SRC. SRC considers supervisory and legal staff recommendations and takes appropriate
action. If delegated bank, district may assess CMP or send reprimand. If nondelegated bank, submit referral to E&C. E&C reviews referral
and presents case to WSRC. WSRC considers E&C recommendation and takes appropriate action.
61-70 Consider CMP of greater than $5M up to See as immediately above.
$10M.
71-80 Consider CMP of greater than $10M up to Examiner reviews violation, applies matrix, consults with field manager, supervisory office and legal staff, and prepares referral to
$25M. supervisory office. Supervisory office and legal staff review referral and director of supervisory office sends 15-day letter in consultation with
legal staff. After consideration of response, supervisory office and legal staff apply matrix. If recommendation is to assess a CMP, case
should be presented to SRC. SRC considers supervisory and legal staff recommendations and takes appropriate action. If delegated bank
and CMP is $20,000 or less, district may assess CMP. Otherwise, referral is submitted to E&C. E&C reviews referral and presents case to
WSRC. WSRC considers E&C recommendation and takes appropriate action.
81-90 Consider CMP of greater than $25M up to Same as immediately above.
$50M.
91-100 Consider CMP of greater than $50M up to Same as above.
$100M.
100+ Consider CMP of greater than $100M. Same as above.

"District or Washington, as appropriate.

®The district counsel, in the case of delegated banks, or E&C, in the case of nondelegated banks.
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Guidelines for Using the CMP Matrix

1.

Number of Matrices: As a general rule, the following guidelines
should be used in determining how many matrices should be completed:

¢ One matrix should be completed per person for all violations,
reckless unsafe or unsound practices, or breaches of fiduciary
duty. Where there are several violations, practices, or breaches
included in one matrix, the highest severity level applicable
for any of them should be recorded for each factor on the
matrix. Thus, if a director approved a loan in violation of 12
U.S.C. 8 84, another loan in violation of 12 U.S.C. § 371lc and
engaged in reckless unsafe or unsound practices, only one matrix
should be completed for that director, with the highest severity
level applicable for the violations and practices recorded for
each matrix factor.

® One matrix should be completed for each group of persons with
similar culpability. Thus, if six directors approved a loan in
violation of 12 U.S.C. § 84, and all were equally culpable, only
one matrix should be completed for the six directors. However,
if two directors were more culpable than the other four
directors, a separate matrix should be completed for those two
directors.

In other words, if six directors violated 12 U.S.C. 8§ 84, and
371c and engaged in reckless unsafe or unsound practices, and all
were similarly culpable, only one matrix need be completed.
However, if two of the directors were more culpable than the other
four directors, two matrices should be completed, i.e., one for
the two directors that were more culpable, and one for the
remaining four directors. Finally, if two of the directors engaged
in the 12 U.S.C. § 84 violation, but not the section 371c
violation or the reckless unsafe or unsound practices, two
matrices should be completed, i.e., one for the two directors who
engaged in only the section 84 violation, and one for the other
four directors.

Application to tier 1 and tier 2 CMPs: If an examiner discovers
serious violations, unsafe or unsound practices, or breaches of
fiduciary duty, he or she should apply the matrix to determine the
recommended level of action. The examiner need not initially
determine whether the violation, practice or breach provides a
basis for a tier 1 or tier 2 CMP. Adjustments have been built
into the matrix which should automatically result in the
assessment of higher CMPs for tier 2 cases. If, after applying
the matrix, the recommendation is for a CMP in excess of $5,000
per day, or for a reckless unsafe or unsound practice, or a breach
of fiduciary duty, the CMP ig, by definition, a tier 2 CMP. Legal
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staff should be consulted at this point to ensure that the
applicable criteria are met for a tier 2 CMP.

3. The following definitions apply when using the matrix:
The term “IAP” includes:

o Directors, officers, employees, or controlling shareholders
(other than a bank holding company) of, or agents for, a bank;

. Persons who have filed or are required to file a change-in-
control notice;

° Shareholders, consultants, joint venture partners, and any other
persons participating in a bank's affairs; and

. Independent contractors (including attorneys, appraisers, or
accountants) who knowingly or recklessly participate in -

o Violations of law or regulation;
° Breaches of fiduciary duty; or
. Unsafe or unsound practices

which caused or are likely to cause more than a minimal
financial loss to, or a significant adverse effect on, the bank.

o Violations include violations of law, regulation, orders,
conditions imposed in writing, and formal agreements.

° An enforceable condition imposed in writing is onethat is issued
in connection with a decision on a corporate application. Such
decisions typically state that the condition is "a condition
imposed in writing within the meaning of 12 U.S.C. § 1818 (b)™"
or similar language.

° An unsafe or unsound practice is one in which (1) there has been
some conduct, whether act or omission, (2) which is contrary to
accepted standards of prudent banking operation, and (3) which
might result in exposure of the bank or its shareholders to
abnormal risk or loss. An unsafe or unsound practice may be
considered reckless if it evidences disregard of, or
indifference to, the consequences of the practice, even though
no harm may be intended.

° A fiduciary duty is a duty of great confidence and trust, which
includes a high degree of good faith. Fiduciary duties owed by
directors and officers of an institution include the duty of
care and the duty of loyalty. The duty of care requires that
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directors and officers, in the performance of their official
duties, exercise the care that an ordinarily prudent person
would exercise under similar circumstances. The duty of loyalty
requires that directors and officers place the bank's interests
above their own or the interests of any third party. For
example, the duty of care would be breached if a director failed
to take action to prevent or correct a violation of 12 U.S.C. §
84 after it had been brought to his attention. The duty of
loyalty would be breached if a director conspired with a
borrower to receive the proceeds of a nominee loan.

Pecuniary gain or other benefit to IAP or related interest: In
assessing this factor, the monetary gain or other benefit may be
to the IAP who committed the violation, recklessly engaged in an
unsafe or unsound practice, or who breached any fiduciary duty, or
to other IAPs or their related interests.

Previous administrative action or criticism: Under severity level
1, "similar violation" could refer to prior criticisms for
violations of the same statute or regulation, e.g., a previous
lending limit violation and a current lending limit violation.
This could also refer to violations that are similar in nature,
e.g., a previous violation of the aggregate lending limit under 12
CFR Part 215 and a current violation of the lending limit under 12
U.S.C. § 84.

History: Under severity level 2, "similar violation" has the same
meaning as "similar violation" used in the Previous Administrative
Action or Criticism factor explained above.

Loss or risk of loss to the bank: In assessing this factor,
"potential loss" refers to any time at which the bank was in
danger of sustaining a loss. Accordingly, if the violation caused
the possibility of loss in its first month, but posed no risk of
loss in the second month, the bank experienced a potential loss
which falls within this category.

Continuation after notification: The reference to "notification"
in this factor includes notice of the violation, reckless unsafe
or unsound practice, or breach of fiduciary duty by the OCC, other
regulatory agencies, external auditors, internal auditors, or
other parties whose responsibilities include providing the bank or
its subsidiaries with information about its operations.

Concealment: This factor pertains to the concealment of a
violation, reckless unsafe or unsound practice, or breach of
fiduciary duty from the OCC, the bank's board of directors, or
internal and external auditors.
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10.

11.

12.

13.

Impact other than loss: In assessing this factor, it is
appropriate to consider any possible negative impact or harm to
the bank, other than loss. For example, a violation of law
involving insider abuse may result in adverse publicity for the
institution, possibly causing a run on deposits and affecting the
bank's liquidity.

Loss or harm to consumers (consumer laws only): This factor
applies only in cases involving violations of consumer banking
laws, rules, or regulations (where bank customers incur loss or
are otherwise harmed) .

Good faith (prior to notification): In assessing a person's good
faith, the examiner should generally focus on facts and
circumstances which occurred prior to notification of the
violation, reckless unsafe or unsound practice, or breach of
fiduciary duty by the OCC, other regulatory agencies, external
auditors, internal auditors, or other parties whose
responsibilities include providing the bank or its subsidiaries
with information about its operations.

Full cooperation (after notification): In assessing this factor,
the examiner should generally focus on facts and circumstances
which occurred after notification of the violation, reckless
unsafe or unsound practice, or breach of fiduciary duty by the
OCC, other regulatory agencies, external auditors, internal
auditors, or other parties whose responsibilities include
providing the bank and/or its subsidiaries with information about
its operations.
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