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The Board of Governors of the Federal Reserve System (Board) published, on March 18, 2003, a final rule amending Regulation B, which implements the Equal Credit Opportunity Act (ECOA) and the related official staff commentary.   The final rule is effective April 15, 2003, but compliance with the final rule is not mandatory until April 15, 2004, to allow time for any necessary operational changes.  The changes made by the final rule include:

· Prohibition on collecting certain information in connection with nonmortgage credit:  new exception for self-tests.

The final rule retains the current prohibition in Regulation B against creditors’ inquiring about, or noting, an applicant’s sex, race, color, religion, or national origin for nonmortgage credit products, subject to certain exceptions.  However, the final rule adds a new exception to the prohibition, which permits the collection of this information for the purpose of conducting a self-test that meets Regulation B’s requirements regarding self-tests, if the creditor makes certain disclosures specified in the revised regulation.  Appendix C of the revised regulation provides a model form for providing the required disclosures.

· Expansion of record retention requirements to cover prescreened credit solicitations.

The final rule revises Regulation B to require record retention for certain information used in prescreened credit solicitations.  Under the new rule, creditors must retain the criteria for selecting potential customers, the text of solicitations, and correspondence related to complaints (formal or informal) about the solicitations.  

· Expansion of the definition of “creditor.”

Currently, the definition of a “creditor” includes a person that, in the ordinary course of business, “regularly participates in the decision of whether or not to extend credit.”  The final rule changes this language to “regularly participates in a credit decision, including setting the terms of the credit.”  Under this revision, “creditor” includes not only those that make the decision to deny or extend credit, but also those who negotiate and set the terms of the credit with the customer.

· Clarification of definitions of “adverse action” and “application.”

Adverse action – Currently, the definition of  “adverse action” includes a creditor’s termination of, or unfavorable change to, the terms of an account, unless the action affects “all or a substantial portion of a class of the creditor’s accounts.”  The final rule changes “a substantial portion” to “substantially all” in this definition.  The purpose of the change is to clarify that the creditor’s action must affect the overwhelming majority of accounts in a designated class to be excluded from the definition.  The Board noted that, for example, the exception applies when a creditor discontinues all secured credit card accounts because it no longer offers the product, but would not apply if the creditor discontinued only the accounts that could not be moved into another program based on an examination of each account-holder’s creditworthiness.  The Board expects to request supplemental comment on guidance for defining “class of accounts.”

Application – Currently, an “application” does not explicitly include a request for a preapproved loan under procedures where creditors give written commitments (with or without conditions) to creditworthy persons, valid for a designated time, to extend credit up to a designated amount.  The Board had proposed adding these requests to the definition of “application” in Regulation B.  In the final rule, the Board has not made this change to the text of the regulation, but instead has added staff commentary that clarifies that these preapproval requests are covered under the current definition of “application.”

· Clarification of certain rules on evaluation of married and unmarried applicants, on signatures of nonapplicants, and on specificity of adverse action notices.

Evaluation of married and unmarried applicants – The final rule revises Regulation B to clarify that, except as otherwise permitted or required by law, a creditor generally may not evaluate married and unmarried applicants by different standards, and joint applicants may not be treated differently based on the existence, absence, or likelihood of a marital relationship between the parties.  For instance, a creditor who aggregates the incomes of married co-applicants must also aggregate the incomes of unmarried co-applicants.  The official staff commentary notes that marital status may be considered, however, for the purpose of ascertaining the creditor’s rights and remedies applicable to the particular extension of credit.  For example, in a transaction secured by real property, a creditor may take into account whether state law provides the applicant’s spouse an interest in the property being offered as collateral.

Signatures of nonapplicants – Currently, Regulation B provides that a creditor may not require the signature of a person other than the applicant, or joint applicant, on any credit instrument if the applicant is individually creditworthy.  The Board noted that it has received questions about how creditors can establish that applicants intend to apply jointly.  Some creditors have sought to treat the submission of a joint financial statement or other evidence of jointly-held assets as an application for joint credit.  The final rule revises Regulation B to state that this presumption is impermissible.  Other evidence must expressly reflect the intent to apply jointly.  

Specificity of adverse action notices – The final rule revises Regulation B to clarify that, whether a creditor has denied credit based on the creditworthiness of the applicant, a co-applicant, or a guarantor, the reason for the denial must be specific.  For example, a statement that “the guarantor did not meet the creditor’s standards of creditworthiness” would be insufficient.

· Addition of rules regarding written notices and disclosures.

Currently, unlike other Board regulations, Regulation B does not contain specific rules regarding its written notice and disclosure requirements.  The final rule revises 

Regulation B to require generally that, if a notice or disclosure is required to be given in writing, it must be clear and conspicuous and in a form the applicant may retain.  Disclosures required under sections 202.5 (relating to rules on requests for information) and 202.13 (relating to information collected for monitoring purposes) are exempted from the retention requirement, even if such disclosures are given in written form.

In addition to the foregoing, the Board approved several technical changes to the text of the regulation and to the official staff commentary.  One of these changes was to conform Regulation B’s designations for ethnicity and race (in the collection of information for monitoring purposes) to a directive issued by the U.S. Office of Management and Budget in 1997.  Using the standards in the directive, data must be requested regarding whether the person is or is not Hispanic or Latino; “Other” was eliminated as a racial designation; and more than one racial designation may be recorded.  The Board noted that creditors may use the model application form contained in Appendix B to the regulation (which does not comply with the directive) until the Board publishes a revised form to reflect the new ethnicity and racial designations.

A copy of the final rule is attached.  You may direct any questions to your supervisory office, the Compliance Division at (202) 874-4428, or the Community and Consumer Law Division at (202) 874-5750.

_________________________

David G. Hammaker

Deputy Comptroller for Compliance

Attachment: 68 FR 13144

[http://www.occ.treas.gov/fr/fedregister/68fr13144.pdf]

� In the proposed rule, the Board had proposed several revisions to the staff commentary relating to the definition of “adverse action.”  The Board intends to solicit supplemental comment on these revisions, and, as a result, they are not part of the final rule.  These revisions sought to clarify the circumstances under which an adverse action notice would be required for a change of account terms, including the question of when a notice would be required where terms change due to the borrower’s default.
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