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TO:
Chief Executive Officers and Compliance Officers of All National Banks, Department and Division Heads, and All Examining Personnel  

This issuance is intended to notify all national banks that the Securities and Exchange Commission (SEC) recently proposed regulations that would define the extent to which securities brokerage activities of banks are subject to SEC regulation.  In particular, this proposed rule, known as “Regulation B,” has implications for the fiduciary and custody activities of national banks and their networking arrangements with third-party broker-dealers.  The SEC’s proposed rule would implement provisions of the Gramm–Leach–Bliley Act of 1999 (GLBA) that delineates certain exemptions for banks from the broker-dealer registration requirements under the Securities Exchange Act of 1934 (’34 Act).  Public comments are due to the SEC by

August 2, 2004.

Prior to GLBA, banks were excluded from the definition of “broker” contained in the ’34 Act and were exempt from the ’34 Act’s broker rules and registration requirements.  GLBA provided that banks are excluded from the definition of “broker” only to the extent that their securities activities fall within one or more of GLBA’s exceptions.  The SEC has postponed the effectiveness of these new provisions until it finalizes its regulations defining the scope of those exceptions through Regulation B.    

The SEC has defined terms relevant to the GLBA exceptions in Proposed Regulation B and has proposed certain new exemptions to the definition of “broker.”  Because these definitions and interpretations are new for the banking industry, banks engaged in securities-related activities should carefully evaluate the SEC’s proposed new requirements.  When finalized, Regulation B will primarily affect those national banks that:  (1) handle securities transactions as custodian; (2) handle securities transactions in a fiduciary capacity; (3) have fiduciary accounts that invest in mutual funds; (4) offer securities through networking arrangements with registered broker-dealers; or (5) enter into sweep account programs using money-market mutual funds.   To the extent a bank plans to engage in securities transactions or related activities that do not qualify for the GLBA’s statutory exceptions, or the exemptions proposed by the SEC, the bank will likely be required to either register with the SEC as a broker or will have to “push out” these activities to a registered affiliate or third-party brokerage firm. 

The SEC’s proposed rule was published in the Federal Register on June 30, and is available at http://www.regulations.gov/fredpdfs/04-14138.pdf.    

Should you have any questions regarding the proposed rule and its potential impact on national banks please contact Stephanie Boccio or Joel Miller in the Asset Management Division at

(202) 874-4447, or William Dehnke in the Securities and Corporate Practices Division at     (202) 874-5210. 

_____________________________
Kathryn E. Dick

Deputy Comptroller for Risk Evaluation 
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