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SUMMARY:: Pursuant to Title III of the Dodd-Frank Wall Street Reform and Consumer
Protection Act, all functions of the Office of Thrift Supervision (OTS) relating to Federal
savings associations and the rulemaking authority of the OTS relating to all savings
associations are transferred to the Office of the Comptroller of the Currency (OCC) on
July 21, 2011 (transfer date). In order to facilitate the OCC’s enforcement and
administration of former OTS rules and to make appropriate changes to these rules to
reflect OCC supervision of Federal savings associations as of the transfer date, the OCC
is republishing, with nomenclature and other technical changes, the OTS regulations
currently found in Chapter V of Title 12 of the Code of Federal Regulations. The

republished regulations will be recodified with the OCC’s regulations in Chapter I at



parts 100 through 197 (Republished Regulations), effective on July 21, 2011. The
Republished Regulations will supersede the OTS regulations in Chapter V for purposes
of OCC supervision and regulation of Federal savings associations, and certain of the
Republished Rules will supersede the OTS regulations in Chapter V for purposes of the
FDIC’s supervision of state savings associations. Chapter V of Title 12 of the Code of
Federal Regulations will be vacated at a later date.

DATES: This interim final rule is effective on July 21, 2011. Comments must be
received on or before [INSERT DATE THAT IS 60 DAYS AFTER THE DATE OF

PUBLICATION IN THE FEDERAL REGISTER].

ADDRESSES: Because paper mail in the Washington, DC area and at the OCC is
subject to delay, commenters are encouraged to submit comments by the Federal
eRulemaking Portal or e-mail, if possible. Please use the title “Republication of
Regulations in Connection with Office of Thrift Supervision Integration Pursuant to the
Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 to facilitate the
organization and distribution of the comments. You may submit comments by any of the
following methods:

e Federal eRulemaking Portal—'"requlations.gov'’': Go to

http://www.regulations.gov. Select “Document Type” of "Rule," and in “Enter

Keyword or ID Box,” enter Docket ID "OCC-2011-0016" and click "Search." On
“View By Relevance” tab at bottom of screen, in the “Agency” column, locate the
Rule for OCC, in the “Action” column, click on “Submit a Comment” or "Open
Docket Folder" to submit or view public comments and to view supporting and

related materials for this rulemaking action.


http://www.regulations.gov

e Click on the “Help” tab on the Regulations.gov home page to get information on
using Regulations.gov, including instructions for submitting or viewing public
comments, viewing other supporting and related materials, and viewing the

docket after the close of the comment period.
e E-mail: regs.comments@occ.treas.gov.

e Mail: Office of the Comptroller of the Currency, 250 E Street, SW., Mail Stop 2[

3, Washington, DC 20219.
o Fax: (202) 874-5274.

e Hand Delivery/Courier: 250 E Street, SW., Mail Stop 2-3, Washington, DC

20219.

Instructions: You must include “OCC” as the agency name and “Docket ID OCC[
2011-0016” in your comment. In general, OCC will enter all comments received into the
docket and publish them on the Regulations.gov Web site without change, including any
business or personal information that you provide such as name and address information,
e-mail addresses, or phone numbers. Comments received, including attachments and
other supporting materials, are part of the public record and subject to public disclosure.
Do not enclose any information in your comment or supporting materials that you

consider confidential or inappropriate for public disclosure.

You may review comments and other related materials that pertain to this

interim final rule by any of the following methods:

e Viewing Comments Electronically: Go to http://www.regulations.gov. Select

“Document Type” of "Public Submissions," in “Enter Keyword or ID Box,” enter


http:Regulations.gov
http://www.regulations.gov

Docket ID "OCC-2011-0016," and click "Search." Comments will be listed under

“View By Relevance” tab at bottom of screen.

e Viewing Comments Personally: You may personally inspect and photocopy
comments at the OCC, 250 E Street, SW., Washington, DC. For security reasons,
the OCC requires that visitors make an appointment to inspect comments. You
may do so by calling (202) 874-4700. Upon arrival, visitors will be required to
present valid government-issued photo identification and to submit to security

screening in order to inspect and photocopy comments.

e Docket: You may also view or request available background documents and

project summaries using the methods described above.

FOR FURTHER INFORMATION CONTACT: Andra Shuster, Senior Counsel, or
Heidi Thomas, Special Counsel, Legislative and Regulatory Activities Division, (202)
874-5090, Office of the Comptroller of the Currency, 250 E Street, SW., Washington,
DC 20219.
SUPPLEMENTARY INFORMATION:

l. Background

On July 21, 2010, President Barack Obama signed into law the Dodd-Frank Wall
Street Reform and Consumer Protection Act (Dodd-Frank Act or Act)." Title III of the
Dodd-Frank Act transfers the powers, authorities, rights, and duties of the OTS to other
Federal banking agencies, including the OCC, on July 21, 2011, the transfer date. The

OTS is abolished 90 days thereafter.

" Pub. L. 111-203, 124 Stat. 1376 (2010).



Under Title III of the Dodd-Frank Act, the OCC will assume all functions of the
OTS and the Director of the OTS relating to Federal savings associations.” As a result,
the OCC will have responsibility for the ongoing supervision, examination and regulation
of Federal savings associations as of the transfer date. The Act also transfers to the OCC
the rulemaking authority of the OTS relating to all savings associations, both state and
Federal.’ The legislation continues in effect all OTS orders, resolutions, determinations,
agreements, regulations, interpretive rules, other interpretations, guidelines, procedures
and other advisory materials in effect the day before the transfer date, and allows the
OCC to enforce these materials with respect to Federal savings associations, until
modified, terminated, set aside or superseded by the OCC, a court, or by operation of
law.*

In an effort to ensure an orderly transfer of OTS regulations to the OCC as of the
transfer date, the OCC has determined that it is appropriate to republish in 12 CFR
Chapter I all OTS regulations from 12 CFR Chapter V that we have the authority to
promulgate and enforce, with appropriate nomenclature and other technical changes. The

Republished Regulations will supersede the OTS regulations found in Chapter V for

purposes of the OCC’s supervision and regulation of Federal savings associations, and,

2 Dodd-Frank Act section 312(b)(2)(B)(i) (to be codified 12 U.S.C. 5412(b)(2)(B)(i)). Title III
transfers all supervisory functions of the OTS relating to state savings associations to the Federal Deposit
Insurance Corporation (FDIC) and all functions relating to the supervision of any savings and loan holding
company and non-depository institution subsidiaries of such holding companies, as well as rulemaking
authority for savings and loan holding companies, to the Board of Governors of the Federal Reserve
System (Board).

3 1d. As discussed below, although this is the language in the Act, the FDIC has identified a
number of independent bases for rulemaking authority for state savings associations. Where no such

authority has been found, the FDIC will enforce applicable OCC regulations for state savings associations.

* Dodd-Frank Act, section 316(b) (to be codified at 12 U.S.C. 5414(b)).



where applicable, for purposes of the FDIC’s supervision and regulation of state savings
associations.
OCC Regulatory Actions to Integrate OTS Functions

Since the adoption of the Dodd-Frank Act, the OCC, in collaboration with the
OTS, has been reviewing its regulations, as well as those of the OTS, to determine what
changes are needed to facilitate a smooth regulatory transition to OCC supervision of
Federal savings associations. This review is being accomplished in several phases. On
July 21, 2011, the OCC issued a final rule revising certain OCC rules that are central to
internal agency functions and operations immediately upon the transfer of supervisory
jurisdiction for Federal savings associations.” This final rule amends the OCC’s rules at
12 CFR part 4 pertaining to its organization and functions, the availability of information
from the OCC under the Freedom of Information Act, the release of non-public OCC
information, and restrictions on the post-employment activities of senior examiners; and
at 12 CFR part 8, pertaining to assessments. The final rule also amends 12 CFR parts 5
and 28 to implement sections 603 and 335 of the Dodd-Frank Act, respectively; and 12
CFR parts 5, 7, and 34, to implement sections 1044 through 1047 of the Act pertaining to
preemption and visitorial powers.

This interim final rule is the next step of our review of OCC and OTS

regulations. As described in more detail below, this interim final rule republishes those

> See the Rules and Regulations section of the July 21, 2011 issue of the Federal Register.



OTS regulations that the OCC has the authority to promulgate and will enforce as of the
transfer date.’

Subsequent to the transfer date, the OCC will consider more comprehensive
substantive amendments, as necessary, to the Republished Regulations. For example, we
may propose to repeal or combine provisions in cases where OCC and former OTS rules
are substantively identical or substantially overlap. In addition, we may propose to repeal
or modify OCC or former OTS rules where differences in regulatory approach are not
required by statute or warranted by features unique to either the national bank or Federal
savings association charter. This substantive review also will provide an opportunity for
the OCC to ask for comments suggesting revisions to the rules for both national banks
and Federal savings associations that would remove provisions that are “outmoded,
ineffective, insufficient, or excessively burdensome,” consistent with the goals outlined
in an executive order recently issued by the President.’

1. Description of the Interim Final Rule

As noted above, the interim final rule republishes those OTS regulations the
OCC has the authority to promulgate and, along with the FDIC in the case of state
savings associations, will enforce as of the transfer date. The OTS regulations are
currently set out in Chapter V of Title 12 as parts 500 through 591. In order to reduce
confusion and to assist the thrift industry, we have preserved where possible the OTS’s

numbering system by republishing these regulations with OCC part numbers that

® Pursuant to section 316(c)(2) of the Dodd-Frank Act, the OCC (along with the FDIC) published
a notice in the Federal Register identifying those OTS regulations that are continued under the Act that
each agency will enforce beginning on the transfer date. 76 FR 39246 (July 6, 2011).

7 Executive Order 13563, “Improving Regulation and Regulatory Review” 76 FR 3821 (Jan. 21,
2011).



correspond to the former OTS rules, specifically, by changing the “5” to a “1”. For
example, 12 CFR part 545 is republished as 12 CFR part 145. We note, however, that
there were a number of instances where the OTS numbering system has been modified
because it deviated from standard CFR numbering conventions. Therefore, for example,
former parts 563b through 563¢g are being republished as parts 192 through 197 (with
corresponding cross-reference changes). This preamble contains a redesignation table
indicating how the newly issued parts in Chapter I correspond to the former parts in
Chapter V.

We also have made nomenclature and other technical amendments to reflect OCC
supervision of Federal savings associations and FDIC supervision of state savings
associations, along with certain required Dodd-Frank Act changes. OTS regulations in
Chapter V of Title 12 that will be unnecessary following the transfer date, or that are
superseded by this rulemaking (or other rulemakings by the FDIC and the Board) or other
provisions of the Dodd-Frank Act, will be repealed at a later date. We have added a new
part 100 to clarify that the Republished Regulations supersede any rules applying to
savings associations contained in Chapter V of Title 12.

In addition, part 100 provides that the Comptroller may, for good cause and to the
extent permitted by statute, waive the applicability of any provision of parts 100 through
197. This provision transfers to the Comptroller authority provided to the OTS Director
by 12 CFR 500.30(a).

The OCC has worked closely with the OTS, FDIC and the Board to coordinate
the republication of OTS rules. Although section 312 of the Dodd-Frank Act transfers all

OTS rulemaking authority for all savings associations to the OCC, where the FDIC has



identified an independent basis for its rulemaking authority over state savings
associations (either due to other amendments made by the Dodd-Frank Act or based on
other statutory authority) the FDIC will promulgate regulations for state savings
associations. Therefore, not all of the Republished Regulations apply to state savings
associations.® The FDIC will publish a separate rulemaking amending its rules or
republishing certain OTS rules under this authority.

We also have not republished those OTS rules relating exclusively to savings and
loan holding companies (SLHCs), because the Dodd-Frank Act transferred the OTS’s
supervision and rulewriting authority for SLHCs to the Board.” Where OTS rules
addressed both savings associations and SLHCs, we have republished only those parts of
the rule pertaining to savings associations.

Similarly, under the Dodd-Frank Act, rulewriting authority for certain consumer
rules is transferred to the Bureau of Consumer Financial Protection (Bureau). Therefore,
although the OCC has the authority to enforce these rules for Federal savings associations
and national banks with total assets of $10 billion or less, we have not republished these
rules and they remain in Chapter V of the Code of Federal Regulations, until superseded

by the Bureau. '

¥ The following regulations apply to state savings associations: certain provisions in part 160
(Lending and Investment), part 161 (Definitions), certain provisions in part 163 (Savings Association
Operations), part 169 (Proxies), part 190 (Preemption of State Usury Laws), part 191 (Preemption of State
Due-on-Sale Laws), part 192 (Conversions from Mutual to Stock Form), and part 195 (Community
Reinvestment).

® See section 312 of the Dodd-Frank Act, (to be codified at 12 U.S.C. 5412).

10" See section 1022 of the Dodd-Frank Act, (to be codified at 12 U.S.C. 5512). These rules
include 12 CFR parts 563, subpart D (S.A.F.E. Act), 571 subparts A through E and § 571.82 in subpart I
(Fair Credit Reporting) and 573 (Privacy).



We also note that, in addition to parts 100 through 197, certain rules contained in

parts 1 through 41 will also take into consideration the OCC’s supervision of Federal

savings associations, such as part 4 (regarding disclosure of information) and part 8

(regarding assessments).

A. General Nomenclature Changes

The OCC has made certain nomenclature and other non-substantive changes

consistently throughout the Republished Regulations to replace references to the OTS

and its administrative structure with appropriate references to the OCC and, in the case of

rules also applicable to state savings associations, the FDIC. Specifically, these changes

are as follows:

References to “the OTS,” “Office,” and “Secretary” have been changed to “the
OCC” or “FDIC” or to “the appropriate Federal banking agency” (AFBA), as
defined in 12 U.S.C. 1813(q) and as amended by the Dodd-Frank Act. Because
some of the Republished Regulations apply to both Federal and state savings
associations, the term “AFBA” is used where a provision applies to both types of
institutions. We have added the definition of AFBA to part 161.

References to “the Director of the OTS” or “Director” have been changed to
“Comptroller” or “Board of Directors of the FDIC” or “FDIC,” as appropriate.
We have added the definition of “Comptroller” and “OCC” to part 161.

In some cases, references to specific offices within the OTS have been removed
and replaced with the names of the corresponding office within the OCC (for
example, references to the OTS Office of Enforcement have been changed to

reference the OCC’s Enforcement and Compliance Division). However, some

10



OTS rules include references to offices that do not correspond easily to the OCC’s
administrative structure. In those cases, the specific reference has been replaced
with “the OCC.” Similar references have been made to the FDIC where
appropriate. OCC and FDIC handbooks and other agency publications (which
will be amended as appropriate after the transfer date), as well as OCC and FDIC
websites will provide the specific filing locations."’

In some cases, we have reduced the number of copies of filings to be submitted to
the OCC.

Some OTS regulations include agency addresses and contact information as well
as addresses of third parties. Because office addresses frequently are subject to
change as a result of moves and reassignments, the OCC generally has chosen not
to include specific addresses in its regulations governing national banks, and has
made similar changes in the Republished Regulations. Updated contact
information for these entities will continue to be available on the OCC’s website
or in other agency publications, or by contacting the specified third parties.
Cross-references in the Republished Rules have been changed to reference the
new OCC CFR numbers in Chapter I. For example, a reference to 12 CFR 550.80
has been changed to reference the new section 12 CFR 150.80 in the Republished
Regulations. Cross-references also have been updated to reference OCC rules, or
relevant rules issued by the FDIC or the Board.

B. Specific Section Changes

' The OCC’s website is found at www.occ.gov. The FDIC’s website is found at www.fdic.gov.

11
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In addition to the changes described above, the OCC has made other notable

changes to sections of the Republished Regulations to implement provisions of the Dodd-

Frank Act or to delete obsolete references.'

Deposit activities of savings associations — part 157. Section 627 of the

Dodd-Frank Act removed the prohibition of paying interest on demand
accounts from the HOLA. Section 157.14 provided that savings associations
could pay interest only on savings accounts. Therefore, in order to implement
the Dodd-Frank Act change, we have removed the word ““savings” from this
section.

Preemption -- parts 145, 150, 157, and 160. The OTS regulations at 12 CFR

parts 545, 550, 557 and 560 include certain “occupation of the field”
statements on Federal preemption. Section 1046 of the Dodd-Frank Act
provides that the Home Owners’ Loan Act (HOLA) does not occupy the field
in any area of state law. Therefore, these occupation of the field statements in
the OTS regulations have been removed from the Republished Regulations in
§§ 145.2,150.136, 157.11 and 160.2 by this interim final rule. In addition, the
current OTS regulations do not accurately characterize the preemption

standards applicable to Federal savings associations after the Dodd-Frank Act.

12 We note that section 939A of the Dodd-Frank Act requires the Federal banking agencies to
amend their rules to provide alternatives for references to external credit ratings in there regulations. OTS
rules include such references related to lending and investment in part 560, and regulatory capital
requirements in part 567. The OTS issued an ANPR addressing lending and investment on October 14,
2010. (75 FR 63107), and it joined the other Federal banking agencies in issuing an ANPR addressing the
regulatory capital requirements on August 25, 2010 (75 FR 52283). We have not amended these references
in the Republished Regulations as the OCC is currently drafting separate proposals to address section
939A. We anticipate that the final OCC rules addressing section 939A will make any necessary
amendments to parts 160 and 167 of the Republished Regulations, incorporating comments received
including those in response to the OTS ANPRs.

12



The Act changes the preemption standards applicable to Federal savings
associations to conform to those applicable to national banks."> The Act
specifically provides that, as of the transfer date, determinations by a court or
by the OCC under the HOLA with respect to Federal savings associations
must be made in accordance with the laws and legal standards applicable to
national banks regarding the application of state law.'* The OCC recently
published a final rule hat implements this standard for Federal savings
associations. To conform with the Dodd-Frank Act, this interim final rule
adds references to the new preemption standards applicable to Federal savings
associations in §§ 157.11 and 160.2 of the Republished Regulations and
removes a now obsolete cross-reference in § 160.110.

e Historical references. We have removed a number of historical references

contained in the OTS rules in Chapter V that are no longer relevant.

e Alternative Mortgage Transactions Parity Act (AMTPA). Section 1002 of

the Dodd-Frank Act transfers rulemaking authority for the AMTPA to the
Bureau. Therefore, we have not republished § 560.220, which implements
AMTPA, as OCC rules.

e Regulations relating to transactions with affiliates, extensions of credit to

insiders and tying arrangements. Section 312(b)(2)(A) transfers all OTS

rulemaking authority relating to transactions with affiliates, extensions of

3 Dodd-Frank Act section 1046, 124 Stat. 2017 (to be codified at 12 U.S.C. 1465). In addition,
the Act states that the provisions in section 1047(a) regarding visitorial powers shall apply to Federal
savings associations and their subsidiaries to the same extent and in the same manner as if they were
national banks or national bank subsidiaries. Dodd-Frank Act section 1047(b), 124 Stat. 2018 (to be
codified at 12 U.S.C. 1465).

14 &
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credit to insiders and tying arrangements to the Board. Therefore, we have
not republished §§ 563.36, 563.41 and 563.43, but rather refer Federal
savings associations to the Board’s regulations.

e Savings associations — Operations: In § 163.22(e)(1)(iv), we have removed

the reference to the Board and FDIC, as 12 U.S.C. 1828(c) no longer
requires the Federal banking agencies to seek competitive impact reports
from the other Federal banking agencies before acting on a merger,
consolidation, or assumption of liabilities. Instead, competitive impact
reports are required only from the Attorney General. In addition, pursuant
to the Dodd-Frank Act, savings associations that are part of a SLHC
structure must now file a notice of a declaration of a dividend with the
Board. We have amended § 163.143 to require that, in the case of cash
dividends, Federal savings associations that are subsidiaries of a stock
SLHC file an informational copy of that notice with the OCC at the same
time it is filed with the Board. We note that under the regulation Federal
savings associations that are subsidiaries of stock SLHCs must file notices
of a declaration of a noncash dividend and other capital distributions with
the OCC. In addition, pursuant to an amendment made to the HOLA by
the Dodd-Frank Act,'’ Federal savings associations that are subsidiaries of
mutual SLHCs are required to provide a notice of a declaration of
dividends to both the Board and the OCC. Our amendment to § 163.143

accounts for this notice.

5 Dodd-Frank Act, section 625 (to be codified at 12 U.S.C. 1467a(0)(11)).
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e Change in bank control. Part 574 of the OTS rules addressing change in
control of savings associations referenced control as being “more than
25%,” however because the underlying statute (the Change in Bank Control
Act, 12 U.S.C. 1817(j)) uses the phrase “25% or more,” we have replaced
the former OTS phrase with the statutory language throughout part 174 in
the Republished Regulations. We also have conformed § 574.7(d)(3) to
better track the statutory language. Additionally, throughout this rule, we
have removed those sections that apply only to SLHCs, and have added
provisions from former part 574 in place of cross-references where the
cross-referenced provision is now contained in a Board regulation.

e References to Thrift Financial Report (TFR). Where there were references

to the TFR in Chapter V of the OTS rules, we have added “Consolidated
Reports of Condition or Income” (Call Report) or “Thrift Financial
Report,” as appropriate” to account for the phase out of the TFR.'®

e Remaining Fair Credit Reporting regulations. As noted above, under the

Dodd-Frank Act, the Bureau assumes rulemaking authority for the majority
of rules under the Fair Credit Reporting Act (FCRA). However, the OCC
retains rulemaking authority for § 571.83 of subpart I and all of subpart J.
All of the FCRA rules were originally published together in part 571 of the
OTS rules and contained generally applicable provisions in subpart A. One
such provision stated that examples given in the rules were not exclusive

and that compliance with an example would constitute compliance with the

16 See the joint Paperwork Reduction Act Notice published by the OTS, OCC, FDIC and the
Board proposing to phase out of the TFR. 76 FR 39981 (July 7, 2011).
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rule. In part 171 of the Republished Regulations, we have included this
provision to apply it to subpart J, which includes examples.
I1l.  Notice and Comment

This interim final rule is effective on July 21, 2011. Pursuant to the
Administrative Procedure Act (APA), at 5 U.S.C. 553(b)(B), notice and comment are not
required prior to the issuance of a final rule if an agency, for good cause, finds that
“‘notice and public procedure thereon are impracticable, unnecessary, or contrary to the
public interest.”’

Section 316(b) of the Dodd-Frank Act provides that all OTS regulations in effect
the day before the transfer date shall continue in effect until modified, terminated, set
aside, or superseded by the OCC. The interim final rule makes non-substantive, technical
changes to the OTS regulations, such as renumbering, changing internal cross-references,
replacing appropriate nomenclature, and changing the address for filing applications and
notices. The rule also makes a few changes to conform the rules for Federal savings
associations to changes in the law affected by the Dodd-Frank Act. Because these
regulations are nearly identical to the OTS’s rules which savings associations are
currently subject to, the new rules do not change or impose additional requirements that
necessitate adjustments by these institutions. In addition, codifying former OTS
regulations as OCC regulations with nomenclature changes and updated filing addresses
will help reduce confusion in the industry. Moreover, the transferring rules in general
were originally issued by the OTS following notice and comment rulemaking, as

appropriate.

16



Therefore, the OCC has concluded that advance notice and comment under the
APA is unnecessary and not in the public interest.
IV.  Effective Date

This interim final rule is effective on July 21, 2011. A final rule may be effective

without 30 days advance publication in the Federal Register if an agency finds good

cause and publishes such with the final rule."” The purpose of a delayed effective date is
to permit regulated entities to adjust their behavior before the final rule takes effect. As
described above, the interim final rule makes non-substantive, technical changes, which
will not require savings associations to adjust their behavior in a substantive manner. In
addition, the interim final rule provides guidance regarding certain required Dodd-Frank
Act changes. It is important to have these regulations in place on July 21, 2011, the
transfer date, to facilitate a seamless transition when the OCC and the FDIC assume
responsibility for supervising savings associations on that day and to inform the industry
what rules will apply as of the transfer date. For these reasons, the OCC finds good cause
to dispense with a delayed effective date.

Section 302 of the Riegle Community Development and Regulatory Improvement
Act of 1994 (12 U.S.C. 4802) requires, subject to certain exceptions, that regulations
imposing additional reporting, disclosure, or other requirements on insured depository
institutions take effect on the first day of the calendar quarter after publication of the final
rule. As a general matter this interim final rule does not impose additional reporting,
disclosure, or other requirements. However, to the extent that there are any additional

reporting, disclosure, or other requirements, because they impose minimal burden on

7 5U.8.C. 553(d)(3).
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savings associations and because of the need to have final rules in place on the transfer
date, the OCC finds good cause not to delay the effectiveness of these rules.
V. Request for comments

Although notice and comment are not required prior to the effective date of this
interim final rule, the OCC invites comments on all aspects of the rule and will revise it if
necessary or appropriate in light of the comments received.
VI. Regulatory Analysis
Regulatory Flexibility Act Analysis

The Regulatory Flexibility Act (Pub. L. 96-354, Sept. 19, 1980) (RFA) applies
only to rules for which an agency publishes a general notice of proposed rulemaking
pursuant to 5 U.S.C. 553(b). Pursuant to the APA at 5 U.S.C. 553(b)(B), general notice
and an opportunity for public comment are not required prior to the issuance of a final
rule when an agency, for good cause, finds that ‘‘notice and public procedure thereon are
impracticable, unnecessary, or contrary to the public interest.”” As discussed above, the
OCC has determined for good cause that the APA does not require general notice and
public comment on this interim final rule and, therefore, we are not publishing a general
notice of proposed rulemaking. Thus, the RFA, pursuant 5 U.S.C. 601(2), does not apply
to this interim final rule.
Unfunded Mandates Reform Act

Section 202 of the Unfunded Mandates Reform Act of 1995, Pub. L. 1044 (2
U.S.C. 1532) (Unfunded Mandates Act), requires that an agency prepare a budgetary
impact statement before promulgating any rule likely to result in a Federal mandate that

may result in the expenditure by state, local, and tribal governments, in the aggregate, or
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by the private sector, of $100 million or more in any one year. The OCC has determined
that there is no Federal mandate imposed by this rulemaking that may result in the
expenditure by state, local, and tribal governments, in the aggregate, or by the private
sector, of $100 million or more in any one year.

Paperwork Reduction Act

The OCC may not conduct or sponsor, and a respondent is not required to respond
to, an information collection unless it displays a currently valid Office of Management
and Budget (OMB) control number.

This rule contains information collection requirements under the Paperwork
Reduction Act (PRA), which have been previously approved by OMB under the
following OMB control numbers, and the PRA burden for which is unchanged by this
rule: OMB Control Nos. 1550-0003; 1550-0005 through 1550-0007; 1550-0011 through
1550-0020; 1550-0021, 1550-0025; 1550-0030; 1550-0032; 1550-0035; 1550-0037;
1550-0041; 1550-0047; 1550-0051; 1550-0053; 1550-0056; 1550-0060; 1550-0062;
1550-0066; 1550-0072; 1550-0077 through 1550-0078; 1550-0081; 1550-0088; 1550(]
0092; 1550-0094 through 1550-0095; 1550-0103 through 1550-0106; 1550-0109 through
1550-0110; 1550-0112 through 1550-0113; 1550-0115; 1550-0117; 1557-0119; 1550(]
0122; and 1550-0127. The information collection approved under OMB Control No.
1550-0059 will be amended through a non-substantive change. There are no new
information collection requirements in this interim final rule.

VII. Redesignation table
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The following redesignation table is provided for reader reference and shows the

relationship of former section numbers within Chapter V to the new section numbers in

Chapter I.

12 CFR Chapter V: 12 CFR Chapter I:

Former Part or Section Numbers New Part or Section Numbers
Part 508 Part 108

Part 509 Part 109

Part 512 Part 112

Part 516 Part 116

Part 528 Part 128

Section 528.1

Section 128.1

Section 528.1a

Section 128.10

Section 528.2 Section 128.2
Section 528.2a Section 128.11
Section 528.3 Section 128.3
Section 528.4 Section 128.4

Section 528.5

Section 128.5

Section 528.6

Section 128.6

Section 528.7

Section 128.7

Section 528.8

Section 128.8

Section 528.9

Section 128.9

Part 533 Part 133
Part 536 Part 136
Part 541 Part 141
Part 543 Part 143

Section 543.1

Section 143.1

Section 543.2

Section 143.2

Section 543.3

Section 143.3

Section 543.5

Section 143 .4

Section 543.6

Section 143.5

Section 543.7

Section 143.6

Section 543.7-1

Section 143.7

Section 543.8

Section 143.8

Section 543.9

Section 143.9

Section 543.10

Section 143.10

Section 543.11

Section 143.11

Section 543.11-1

Section 143.12

Section 543.14

Section 143.14

Part 544 Part 144
Part 545 Part 145
Part 546 Part 146
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Part 550 Part 150
Part 551 Part 151
Part 552 Part 152

Section 552.2-1

Section 152.1

Section 552.2-2

Section 152.2

Section 552.2-3

Section 152.17

Section 552.2-6

Section 152.18

Section 552.2-7

Section 152.19

Section 552.3

Section 152.3

Section 552.4

Section 152.4

Section 552.5

Section 152.5

Section 552.6

Section 152.6

Section 552.6-1

Section 152.7

Section 552.6-2

Section 152.8

Section 552.6-3

Section 152.9

Section 552.6-4

None

Section 552.9

None

Section 552.10

Section 152.10

Section 552.11

Section 152.11

Section 552.12

Section 152.12

Section 552.13

Section 152.13

Section 552.14

Section 152.14

Section 552.15

Section 152.15

Section 552.16

Section 152.16

Part 555 Part 155
Part 557 Part 157
Part 559 Part 159
Part 560 Part 160
Part 561 Part 161
Part 562 Part 162
Part 563 Part 163
Part 563b Part 192
Part 563¢c Part 193

Part 563c, Subpart A

Part 193, Subpart A

Part 563c, Subpart B

Part 193, Subpart B

Section 563c.101

Section 193.101

Section 563¢.102

Section 193.102 and new Appendix A

Part 563d Part 194
Section 563d.1 Section 194.1
Section 563d.2 Section 194.2
Section 563d.3b-6 Section 194.3
Section 563d.210 Section 194.210
Section 563d.801 Section 194.801
Section 563d.802 Section 194.802
Part 563e Part 195

21




Part 563f Part 196

Part 563g Part 197

Section 563g.1 Section 197.1
Section 563g.2 Section 197.2
Section 563g.3 Section 197.3
Section 563g.4 Section 197.4
Section 563g.5 Section 197.5
Section 563g.6 Section 197.6
Section 563g.7 Section 197.7
Section 563g.8 Section 197.8
Section 563g.9 Section 197.9

Section 563g.10

Section 197.10

Section 563g.11

Section 197.11

Section 563g.12

Section 197.12

Section 563g.13

Section 197.13

Section 563g.14

Section 197.14

Section 563g.15

Section 197.15

Section 563g.16

Section 197.16

Section 563g.17

Section 197.17

Section 563g.18

Section 197.18

Section 563g.19

Section 197.19

Section 563g.20 Part 197, Appendix A
Section 563g.21 Section 197.21
Part 564 Part 164

Part 565 Part 165

Part 567 Part 167

Part 568 Part 168

Part 569 Part 169

Part 570 Part 170

Part 571 Part 171

Part 572 Part 172

Part 574 Part 174
Section 574.1 Section 174.1
Section 574.2 Section 174.2
Section 574.3 Section 174.3
Section 574.4 Section 174.4
Section 574.5 Section 174.5
Section 574.6 Section 174.6
Section 574.7 Section 174.7

Section 574.8

Section 174.8

Section 574.100

Part 174, Appendix A

Part 590

Part 190

Part 591

Part 191
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List of Subjects
12 CFR Part 100
Savings associations.
12 CFR Part 108
Administrative practice and procedure, Crime, Savings associations.
12 CFR Part 109
Administrative practice and procedure, Penalties.

12 CFR Part 112

Administrative practice and procedure, Investigations.

12 CFR Part 116

Administrative practice and procedure, Reporting and recordkeeping
requirements, Savings associations.

12 CFR Part 128
Advertising, Aged, Civil rights, Credit, Equal employment opportunity, Fair
housing, Individuals with disabilities, Marital status discrimination, Mortgages,
Religious discrimination, Reporting and recordkeeping requirements, Savings
associations, Sex discrimination, Signs and symbols.

12 CFR Part 133

Confidential business information, Freedom of information, Reporting and
recordkeeping requirements, Savings associations.

12 CFR Part 136

Consumer protection, Insurance, Reporting and recordkeeping requirements,

Savings associations.
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12 CFR Part 141
Savings associations.

12 CFR Part 143
Reporting and recordkeeping requirements; Savings associations.

12 CFR Part 144
Reporting and recordkeeping requirements, Savings associations.

12 CFR Part 145
Consumer protection, Credit, Electronic funds transfers, Investments,
Manufactured homes, Mortgages, Reporting and recordkeeping requirements,
Savings associations.

12 CFR Part 146
Reporting and recordkeeping requirements, Savings associations.

12 CFR Part 150
Administrative practice and procedure, Reporting and recordkeeping
requirements, Savings associations, Trusts and trustees.

12 CFR Part 151
Reporting and recordkeeping requirements, Savings associations, Securities,
Trusts and trustees.

12 CFR Part 152
Reporting and recordkeeping requirements, Savings associations, Securities.

12 CFR Part 155
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Accounting, Consumer protection, Electronic funds transfers, Reporting and
recordkeeping requirements, Savings associations.
12 CFR Part 157
Reporting and recordkeeping requirements, Savings associations.
12 CFR Part 159
Reporting and recordkeeping requirements, Savings associations, Subsidiaries.
12 CFR Part 160
Consumer protection, Investments, Manufactured homes, Mortgages, Reporting
and recordkeeping requirements, Savings associations, Securities.
12 CFR Part 161
Administrative practice and procedure, Savings associations.
12 CFR Part 162
Accounting, Reporting and recordkeeping requirements, Savings associations.
12 CFR Part 163

Accounting, Administrative practice and procedure, Advertising, Conflict of
interests, Crime, Currency, Investments, Mortgages, Reporting and recordkeeping
requirements, Savings associations, Securities, Surety bonds.

12 CFR Part 164
Appraisals, Mortgages, Reporting and recordkeeping requirements, Savings
associations.

12 CFR Part 165

Administrative practice and procedure, Savings associations.
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12 CFR Part 167
Capital, Reporting and recordkeeping requirements, Risk, Savings associations.

12 CFR Part 168
Consumer protection, Privacy, Reporting and recordkeeping requirements,
Savings associations, Security measures.

12 CFR Part 169
Savings associations, Securities.

12 CFR Part 170
Accounting, Administrative practice and procedure, Bank deposit insurance,
Reporting and recordkeeping requirements, Safety and soundness, Savings
associations.

12 CFR Part 171
Consumer protection, Credit, Fair Credit Reporting Act, Privacy, Reporting and
recordkeeping requirements, Savings associations.

12 CFR Part 172
Flood insurance, Reporting and recordkeeping requirements, Savings
associations.

12 CFR Part 174
Administrative practice and procedure, Reporting and recordkeeping
requirements, Savings associations, Securities.

12 CFR Part 190
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Banks, banking, Loan programs-housing and community development,
Manufactured homes, Mortgages.
12 CFR Part 191
Banks, banking, Loan programs-housing and community development,
Mortgages.
12 CFR Part 192
Reporting and recordkeeping requirements, Savings associations, Securities.
12 CFR Part 193
Accounting, Savings associations, Securities.
12 CFR Part 194
Authority delegations (Government agencies), Reporting and recordkeeping
requirements
Savings associations, Securities.
12 CFR Part 195
Community development, Credit, Investments, Reporting and recordkeeping
requirements, Savings associations.
12 CFR Part 196
Antitrust, Reporting and recordkeeping requirements, Savings associations.
12 CFR Part 197
Reporting and recordkeeping requirements, Savings associations, Securities.

For the reasons set forth in the preamble, Chapter I of Title 12 of the Code

of Federal Regulations is amended by adding parts 100, 108, 109, 112, 116, 128, 133,
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136, 141, 143, 144, 145, 146, 150, 151, 152, 155, 157, 159, 160, 161, 162, 163, 164, 165,
167,168, 169, 170, 171, 172, 174, 190, 191, 192, 193, 194, 195, 196, 197, respectively,
to read as follows:
PART 100 - RULES APPLICABLE TO SAVINGS ASSOCIATIONS

Authority: 12 U.S.C. 1462a, 1463, 5412(b)(2)(B), 5414(b)(2).
8 100.1 Certain regulations superseded.

Effective on July 21, 2011, section 312(b)(2)(B) of the Dodd-Frank Wall Street
Reform and Consumer Protection Act (Pub. L. 111-203, 124 Stat. 1376 (2010)) (12
U.S.C. 5412(b)(2)(B)) transferred rulemaking authority of the Office of Thrift
Supervision (OTS) relating to all savings associations, both state and Federal to the OCC.
The regulations set forth in parts 100 through 197 of this Chapter I applying to Federal
savings associations and state savings associations, as those terms are defined in section
3(b) of the Federal Deposit Insurance Act (12 U.S.C. 1813(b)), supersede corresponding
regulations set forth in parts 500 through 591 of Chapter V of the Code of Federal
Regulations that were applicable to such entities prior to July 21, 2011.

§100.2 Waiver authority.
The Comptroller of the Currency may, for good cause and to the extent permitted

by statute, waive the applicability of any provision of parts 100 through 197.
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PART 108—REMOVALS, SUSPENSIONS, AND PROHIBITIONS WHERE A
CRIME IS CHARGED OR PROVEN
Sec.
108.1 Scope.
108.2 Definitions.
108.3 Issuance of Notice or Order.
108.4 Contents and service of the Notice or Order.
108.5 Petition for hearing.
108.6 Initiation of hearing.
108.7 Conduct of hearings.
108.8 Default.
108.9 Rules of evidence.
108.10 Burden of persuasion.
108.11 Relevant considerations.
108.12 Proposed findings and conclusions and recommended decision.
108.13 Decision of the OCC.
108.14 Miscellaneous.
Authority: 12 U.S.C. 1464, 1818, 5412(b)(2)(B).
§108.1 Scope.
The rules in this part apply to hearings, which are exempt from the adjudicative
provisions of the Administrative Procedure Act, afforded to any officer, director, or other
person participating in the conduct of the affairs of a Federal savings association, Federal

savings association subsidiary, or affiliate service corporation, where such person has
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been suspended or removed from office or prohibited from further participation in the
conduct of the affairs of one of the aforementioned entities by a Notice or Order served
by the OCC upon the grounds set forth in section 8(g) of the Federal Deposit Insurance
Act, (12 U.S.C. 1818(g)).
§108.2 Definitions.

As used in this part—

(a) The term OCC means the Office of the Comptroller of the Currency.

(b) [Reserved]

(c) The term Notice means a Notice of Suspension or Notice of Prohibition issued

by the OCC pursuant to section 8(g) of the Federal Deposit Insurance Act.

(d) The term Order means an Order of Removal or Order of Prohibition issued by
the OCC pursuant to section 8(g) of the Federal Deposit Insurance Act.

(e) The term association means a Federal savings association within the meaning
of section 2(5) of the Home Owners' Loan Act of 1933, as amended, 12 U.S.C. 1462(5)
(“HOLA”), Federal savings association subsidiary and an affiliate service corporation
within the meaning of section 8(b)(8) of the Federal Deposit Insurance Act, as amended,
12 U.S.C. 1818(b)(8) (“FDIA”).

(f) The term subject individual means a person served with a Notice or Order.

(g) The term petitioner means a subject individual who has filed a petition for
informal hearing under this part.
§108.3 Issuance of Notice or Order.

(a) The OCC may issue and serve a Notice upon an officer, director, or other

person participating in the conduct of the affairs of an association, where the individual is
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charged in any information, indictment, or complaint with the commission of or
participation in a crime involving dishonesty or breach of trust that is punishable by
imprisonment for a term exceeding one year under state or Federal law, if the OCC, upon
due deliberation, determines that continued service or participation by the individual may
pose a threat to the interests of the association's depositors or may threaten to impair
public confidence in the association. The Notice shall remain in effect until the
information, indictment, or complaint is finally disposed of or until terminated by the
OCC.

(b) The OCC may issue and serve an Order upon a subject individual against
whom a judgment of conviction, or an agreement to enter a pretrial diversion or other
similar program has been rendered, where such judgment is not subject to further
appellate review, and the OCC, upon the deliberation, has determined that continued
service or participation by the subject individual may pose a threat to the interests of the
association's depositors or may threaten to impair public confidence in the association.
§108.4 Contents and service of the Notice or Order.

(a) The Notice or Order shall set forth the basis and facts in support of the OCC's
issuance of such Notice or Order, and shall inform the subject individual of his right to a
hearing, in accordance with this part, for the purpose of determining whether the Notice
or Order should be continued, terminated, or otherwise modified.

(b) The OCC shall serve a copy of the Notice or Order upon the subject individual
and the related association in the manner set forth in §109.11 of this chapter.

(c) Upon receipt of the Notice or Order, the subject individual shall immediately

comply with the requirements thereof.

31



§ 108.5 Petition for hearing.

(a) To obtain a hearing, the subject individual must file two copies of a petition
with the OCC within 30 days of being served with the Notice or Order.

(b) The petition filed under this section shall admit or deny specifically each
allegation in the Notice or Order, unless the petitioner is without knowledge or
information, in which case the petition shall so state and the statement shall have the
effect of a denial. Any allegation not denied shall be deemed to be admitted. When a
petitioner intends in good faith to deny only a part of or to qualify an allegation, he shall
specify so much of it as is true and shall deny only the remainder.

(c) The petition shall state whether the petitioner is requesting termination or
modification of the Notice or Order, and shall state with particularity how the petitioner
intends to show that his continued service to or participation in the conduct of the affairs
of the association would not, or is not likely to, pose a threat to the interests of the
association's depositors or to impair public confidence in the association.

§ 108.6 Initiation of hearing.

(a) Within 10 days of the filing of a petition for hearing, the OCC shall notify the
petitioner of the time and place fixed for hearing, and it shall designate one or more OCC
employees to serve as presiding officer.

(b) The hearing shall be scheduled to be held no later than 30 days from the date
the petition was filed, unless the time is extended at the request of the petitioner.

(c) A petitioner may appear personally or through counsel, but if represented by

counsel, said counsel is required to comply with §109.6 of this chapter.
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(d) A representative(s) of the OCC's Enforcement and Compliance Division also
may attend the hearing and participate therein as a party.
§ 108.7 Conduct of hearings.

(a) Hearings provided by this section are not subject to the adjudicative
provisions of the Administrative Procedure Act (5 U.S.C. 554-557). The presiding
officer is, however, authorized to exercise all of the powers enumerated in §109.5 of this
chapter.

(b) Witnesses may be presented, within time limits specified by the presiding
officer, provided that at least 10 days prior to the hearing date, the party presenting the
witnesses furnishes the presiding officer and the opposing party with a list of such
witnesses and a summary of the proposed testimony. However, the requirement for
furnishing such a witness list and summary of testimony shall not apply to the
presentation of rebuttal witnesses. The presiding officer may ask questions of any
witness, and each party shall have an opportunity to cross-examine any witness presented
by an opposing party.

(c) Upon the request of either the petitioner or a representative of the Enforcement
and Compliance Division, the record shall remain open for a period of 5 business days
following the hearing, during which time the parties may make any additional
submissions for the record. Thereafter, the record shall be closed.

(d) Following the introduction of all evidence, the petitioner and the
representative of the Enforcement and Compliance Division shall have an opportunity for
oral argument; however, the parties may jointly waive the right to oral argument, and, in

lieu thereof, elect to submit written argument.
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(e) All oral testimony and oral argument shall be recorded, and transcripts made
available to the petitioner upon payment of the cost thereof. A copy of the transcript shall
be sent directly to the presiding officer, who shall have authority to correct the record sua
sponte or upon the motion of any party.

(f) The parties may, in writing, jointly waive an oral hearing and instead elect a
hearing upon a written record in which all evidence and argument would be submitted to
the presiding officer in documentary form and statements of individuals would be made
by affidavit.

§108.8 Default.

If the subject individual fails to file a petition for a hearing, or fails to appear at a
hearing, either in person or by attorney, or fails to submit a written argument where oral
argument has been waived pursuant to §108.7(d) or (f) of this part, the Notice shall
remain in effect until the information, indictment, or complaint is finally disposed of and
the Order shall remain in effect until terminated by the OCC.

§108.9 Rules of evidence.

(a) Formal rules of evidence shall not apply to a hearing, but the presiding officer
may limit the introduction of irrelevant, immaterial, or unduly repetitious evidence.

(b) All matters officially noticed by the presiding officer shall appear on the
record.

§ 108.10 Burden of persuasion.
The petitioner has the burden of showing, by a preponderance of the evidence,

that his or her continued service to or participation in the conduct of the affairs of the
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association does not, or is not likely to, pose a threat to the interests of the association's
depositors or threaten to impair public confidence in the association.
§108.11 Relevant considerations.

(a) In determining whether the petitioner has shown that his or her continued
service to or participation in the conduct of the affairs of the association would not, or is
not likely to, pose a threat to the interests of the association's depositors or threaten to
impair public confidence in the association, in order to decide whether the Notice or
Order should be continued, terminated, or otherwise modified, the OCC will consider:

(1) The nature and extent of the petitioner's participation in the affairs of the
association;

(2) The nature of the offense with which the petitioner has been charged;

(3) The extent of the publicity accorded the indictment and trial; and

(4) Such other relevant factors as may be entered on the record.

(b) When considering a request for the termination or modification of a Notice,
the OCC will not consider the ultimate guilt or innocence of the petitioner with respect to
the criminal charge that is outstanding.

(c) When considering a request for the termination or modification of an Order
which has been issued following a final judgment of conviction against a subject
individual, the OCC will not collaterally review such final judgment of conviction.

8§ 108.12 Proposed findings and conclusions and recommended decision.

(a) Within 30 days after completion of oral argument or the submission of written

argument where oral argument has been waived, the presiding officer shall file with and

certify to the OCC for decision the entire record of the hearing, which shall include a
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recommended decision, the Notice or Order, and all other documents filed in connection
with the hearing.

(b) The recommended decision shall contain:

(1) A statement of the issue(s) presented,

(2) A statement of findings and conclusions, and the reasons or basis therefor, on
all material issues of fact, law, or discretion presented on the record, and

(3) An appropriate recommendation as to whether the suspension, removal, or
prohibition should be continued, modified, or terminated.

§108.13 Decision of the OCC.

(a) Within 30 days after the recommended decision has been certified to the OCC,
the OCC shall issue a final decision.

(b) The OCC's final decision shall contain a statement of the basis therefor. The
OCC may satisfy this requirement where it adopts the recommended decision of the
presiding officer upon finding that the recommended decision satisfies the requirements
of §109.38 of this chapter.

(c) The OCC shall serve upon the petitioner and the representative of the
Enforcement and Compliance Division a copy of the OCC's final decision and the related
recommended decision.

§108.14 Miscellaneous.
The provisions of §§109.10, 109.11, and 109.12 of this chapter shall apply to

proceedings under this part.
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PART 109—RULES OF PRACTICE AND PROCEDURE IN ADJUDICATORY
PROCEEDINGS
Subpart A—Uniform Rules of Practice and Procedure
Sec.
109.1 Scope.
109.2 Rules of construction.
109.3 Definitions.
109.4 Authority of the Comptroller.
109.5 Authority of the administrative law judge.
109.6 Appearance and practice in adjudicatory proceedings.
109.7 Good faith certification.
109.8 Conflicts of interest.
109.9 Ex parte communications.
109.10 Filing of papers.
109.11 Service of papers.
109.12 Construction of time limits.
109.13 Change of time limits.
109.14 Witness fees and expenses.
109.15 Opportunity for informal settlement.
109.16 OCC's right to conduct examination.
109.17 Collateral attacks on adjudicatory proceeding.
109.18 Commencement of proceeding and contents of notice.

109.19 Answer.
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109.20

109.21

109.22

109.23

109.24

109.25

109.26

109.27

109.28

109.29

109.30

109.31

109.32

109.33

109.34

109.35

109.36

109.37

109.38

109.39

109.40

109.41

Amended pleadings.

Failure to appear.

Consolidation and severance of actions.
Motions.

Scope of document discovery.

Request for document discovery from parties.
Document subpoenas to nonparties.
Deposition of witness unavailable for hearing.
Interlocutory review.

Summary disposition.

Partial summary disposition.

Scheduling and prehearing conferences.
Prehearing submissions.

Public hearings.

Hearing subpoenas.

Conduct of hearings.

Evidence.

Post-hearing filings.

Recommended decision and filing of record.
Exceptions to recommended decision.
Review by the Comptroller.

Stays pending judicial review.

Subpart B—Local Rules
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109.100 Scope.
109.101 Appointment of Office of Financial Institution Adjudication.
109.102 Discovery.
109.103 Civil money penalties.
109.104 Additional procedures.
Subpart C [Reserved]
Subpart D [Reserved]
Authority: 5 U.S.C. 504, 554-557; 12 U.S.C. 1464, 1467, 1467a, 1468, 1817(j), 1818,
1820(k), 1829(e), 3349, 4717 5412(b)(2)(B); 15 U.S.C. 78l, 780-5, 78u—2; 28 U.S.C.
2461 note; 31 U.S.C. 5321; 42 U.S.C. 4012a.
Subpart A—Uniform Rules of Practice and Procedure
§109.1 Scope.

This subpart prescribes Uniform Rules of practice and procedure with regard to
Federal savings associations applicable to adjudicatory proceedings as to which hearings
on the record are provided for by the following statutory provisions:

(a) Cease-and-desist proceedings under section 8(b) of the Federal Deposit
Insurance Act (FDIA) (12 U.S.C. 1818(b));

(b) Removal and prohibition proceedings under section 8(e) of the FDIA (12
U.S.C. 1818(e));

(c) Change-in-control proceedings under section 7(j)(4) of the FDIA (12 U.S.C.
1817(j)(4)) to determine whether the OCC should issue an order to approve or disapprove

a person's proposed acquisition of an institution;
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(d) Proceedings under section 15C(c)(2) of the Securities Exchange Act of 1934
(Exchange Act) (15 U.S.C. 780-5), to impose sanctions upon any government securities
broker or dealer or upon any person associated or seeking to become associated with a
government securities broker or dealer for which the OCC is the appropriate agency.

(e) Assessment of civil money penalties by the OCC against institutions,
institution-affiliated parties, and certain other persons for which it is the appropriate
agency for any violation of:

(1) Section 5 of the Home Owners' Loan Act (HOLA) or any regulation or order
issued thereunder, pursuant to 12 U.S.C. 1464 (d), (s) and (v);

(2) Section 9 of the HOLA or any regulation or order issued thereunder, pursuant
to 12 U.S.C. 1467(d);

(3) Section 10 of the HOLA, pursuant to 12 U.S.C. 1467a (i) and (1);

(4) Any provisions of the Change in Bank Control Act, any regulation or order
issued thereunder or certain unsafe or unsound practices or breaches of fiduciary duty,
pursuant to 12 U.S.C. 1817(j)(16);

(5) Sections 22(h) and 23 of the Federal Reserve Act, or any regulation issued
thereunder or certain unsafe or unsound practices or breaches of fiduciary duty, pursuant
to 12 U.S.C. 1468;

(6) Certain provisions of the Exchange Act, pursuant to section 21B of the
Exchange Act (15 U.S.C. 78u-2);

(7) Section 1120 of Financial Institutions Reform, Recovery and Enforcement Act

of 1989 (12 U.S.C. 3349), or any order or regulation issued thereunder;
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(8) The terms of any final or temporary order issued or enforceable pursuant to
section 8 of the FDIA or of any written agreement executed by the OCC, the terms of any
conditions imposed in writing by the OCC in connection with the grant of an application
or request, certain unsafe or unsound practices or breaches of fiduciary duty, or any law
or regulation not otherwise provided herein pursuant to 12 U.S.C. 1818(i)(2);

(9) Any provision of law referenced in section 102 of the Flood Disaster
Protection Act of 1973 (42 U.S.C. 4012a(f)) or any order or regulation issued thereunder;
and

(10) Any provision of law referenced in 31 U.S.C. 5321 or any order or regulation
issued thereunder;

(f) Remedial action under section 102 of the Flood Disaster Protection Act of
1973 (42 U.S.C. 4012a(g));

(g) Proceedings under section 10(k) of the FDIA (12 U.S.C. 1820(k)) to impose
penalties on senior examiners for violation of post-employment prohibitions; and

(h) This subpart also applies to all other adjudications required by statute to be
determined on the record after opportunity for an agency hearing, unless otherwise
specifically provided for in the Local Rules.

(1) [Reserved]

§109.2 Rules of construction.
For purposes of this subpart:
(a) Any term in the singular includes the plural, and the plural includes the

singular, if such use would be appropriate;
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(b) Any use of a masculine, feminine, or neuter gender encompasses all three, if
such use would be appropriate;

(c) The term counsel includes a non-attorney representative; and

(d) Unless the context requires otherwise, a party's counsel of record, if any, may,
on behalf of that party, take any action required to be taken by the party.
§109.3 Definitions.

For purposes of this subpart, unless explicitly stated to the contrary:

(a) Administrative law judge means one who presides at an administrative hearing

under authority set forth at 5 U.S.C. 556.

(b) Adjudicatory proceeding means a proceeding conducted pursuant to these

rules and leading to the formulation of a final order other than a regulation.

(c) Decisional employee means any member of the OCC's or administrative law

judge's staff who has not engaged in an investigative or prosecutorial role in a proceeding
and who may assist the OCC or the administrative law judge, respectively, in preparing
orders, recommended decisions, decisions, and other documents under the Uniform
Rules.

(d) Comptroller means the Comptroller of the Currency or his or her designee.

(e) Enforcement Counsel means any individual who files a notice of appearance
as counsel on behalf of the OCC in an adjudicatory proceeding.

(f) Final order means an order issued by the OCC with or without the consent of
the affected institution or the institution-affiliated party that has become final, without

regard to the pendency of any petition for reconsideration or review.
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(g) Institution includes any Federal savings association as that term is defined in
section 3(b) of the FDIA (12 U.S.C. 1813(b)).

(h) Institution-affiliated party means any institution-affiliated party as that term is

defined in section 3(u) of the FDIA (12 U.S.C. 1813(u)).
(1) Local Rules means those rules found in subpart B of this part.
(j) OCC means the Office of the Comptroller of the Currency.

(k) Office of Financial Institution Adjudication (OFIA) means the executive body

charged with overseeing the administration of administrative enforcement proceedings
for the OCC, the Board of Governors of the Federal Reserve Board, the Federal Deposit
Insurance Corporation, and the National Credit Union Administration.

(1) Party means the OCC and any person named as a party in any notice.

(m) Person means an individual, sole proprietor, partnership, corporation,
unincorporated association, trust, joint venture, pool, syndicate, agency or other entity or
organization, including an institution as defined in paragraph (g) of this section.

(n) Respondent means any party other than the OCC.

(o) Uniform Rules means those rules in subpart A of this part.

(p) Violation includes any action (alone or with another or others) for or toward
causing, bringing about, participating in, counseling, or aiding or abetting a violation.

§ 109.4 Authority of the Comptroller.

The Comptroller may, at any time during the pendency of a proceeding perform,
direct the performance of, or waive performance of, any act which could be done or
ordered by the administrative law judge.

8 109.5 Authority of the administrative law judge.
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(a) General rule.All proceedings governed by this part shall be conducted in
accordance with the provisions of chapter 5 of title 5 of the United States Code. The
administrative law judge shall have all powers necessary to conduct a proceeding in a fair
and impartial manner and to avoid unnecessary delay.

(b) Powers. The administrative law judge shall have all powers necessary to
conduct the proceeding in accordance with paragraph (a) of this section, including the
following powers:

(1) To administer oaths and affirmations;

(2) To issue subpoenas, subpoenas duces tecum, and protective orders, as
authorized by this part, and to quash or modify any such subpoenas and orders;

(3) To receive relevant evidence and to rule upon the admission of evidence and
offers of proof;

(4) To take or cause depositions to be taken as authorized by this subpart;

(5) To regulate the course of the hearing and the conduct of the parties and their
counsel;

(6) To hold scheduling and/or pre-hearing conferences as set forth in §109.31 of
this subpart;

(7) To consider and rule upon all procedural and other motions appropriate in an
adjudicatory proceeding, provided that only the Comptroller shall have the power to grant
any motion to dismiss the proceeding or to decide any other motion that results in a final
determination of the merits of the proceeding;

(8) To prepare and present to the Comptroller a recommended decision as

provided herein;
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(9) To recuse himself or herself by motion made by a party or on his or her own
motion;

(10) To establish time, place and manner limitations on the attendance of the
public and the media for any public hearing; and

(11) To do all other things necessary and appropriate to discharge the duties of a
presiding officer.
8 109.6 Appearance and practice in adjudicatory proceedings.

(a) Appearance before the OCC or an administrative law judge—(1) By

attorneys. Any member in good standing of the bar of the highest court of any state,
commonwealth, possession, territory of the United States, or the District of Columbia
may represent others before the OCC if such attorney is not currently suspended or
debarred from practice before the OCC.

(2) By non-attorneys. An individual may appear on his or her own behalf; a

member of a partnership may represent the partnership; a duly authorized officer,
director, or employee of any government unit, agency, institution, corporation or
authority may represent that unit, agency, institution, corporation or authority if such
officer, director, or employee is not currently suspended or debarred from practice before
the OCC.

(3) Notice of appearance. Any individual acting as counsel on behalf of a party,

including the Comptroller, shall file a notice of appearance with OFIA at or before the
time that individual submits papers or otherwise appears on behalf of a party in the
adjudicatory proceeding. The notice of appearance must include a written declaration that

the individual is currently qualified as provided in paragraph (a)(1) or (a)(2) of this
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section and is authorized to represent the particular party. By filing a notice of
appearance on behalf of a party in an adjudicatory proceeding, the counsel agrees and
represents that he or she is authorized to accept service on behalf of the represented party
and that, in the event of withdrawal from representation, he or she will, if required by the
administrative law judge, continue to accept service until new counsel has filed a notice
of appearance or until the represented party indicates that he or she will proceed on a pro
se basis.

(b) Sanctions. Dilatory, obstructionist, egregious, contemptuous or contumacious
conduct at any phase of any adjudicatory proceeding may be grounds for exclusion or
suspension of counsel from the proceeding.

§109.7 Good faith certification.

(a) General requirement. Every filing or submission of record following the

issuance of a notice shall be signed by at least one counsel of record in his or her
individual name and shall state that counsel's address and telephone number. A party who
acts as his or her own counsel shall sign his or her individual name and state his or her
address and telephone number on every filing or submission of record.

(b) Effect of signature. (1) The signature of counsel or a party shall constitute a

certification that: the counsel or party has read the filing or submission of record; to the
best of his or her knowledge, information, and belief formed after reasonable inquiry, the
filing or submission of record is well-grounded in fact and is warranted by existing law or
a good faith argument for the extension, modification, or reversal of existing law; and the
filing or submission of record is not made for any improper purpose, such as to harass or

to cause unnecessary delay or needless increase in the cost of litigation.
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(2) If a filing or submission of record is not signed, the administrative law judge
shall strike the filing or submission of record, unless it is signed promptly after the
omission is called to the attention of the pleader or movant.

(c) Effect of making oral motion or argument. The act of making any oral motion

or oral argument by any counsel or party constitutes a certification that to the best of his
or her knowledge, information, and belief formed after reasonable inquiry, his or her
statements are well-grounded in fact and are warranted by existing law or a good faith
argument for the extension, modification, or reversal of existing law, and are not made
for any improper purpose, such as to harass or to cause unnecessary delay or needless
increase in the cost of litigation.

§109.8 Conflicts of interest.

(a) Conflict of interest in representation. No person shall appear as counsel for

another person in an adjudicatory proceeding if it reasonably appears that such
representation may be materially limited by that counsel's responsibilities to a third
person or by the counsel's own interests. The administrative law judge may take
corrective measures at any stage of a proceeding to cure a conflict of interest in
representation, including the issuance of an order limiting the scope of representation or
disqualifying an individual from appearing in a representative capacity for the duration of

the proceeding.

(b) Certification and waiver. If any person appearing as counsel represents two or
more parties to an adjudicatory proceeding or also represents a non-party on a matter
relevant to an issue in the proceeding, counsel must certify in writing at the time of filing

the notice of appearance required by §109.6(a):
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(1) That the counsel has personally and fully discussed the possibility of conflicts
of interest with each such party and non-party; and

(2) That each such party and non-party waives any right it might otherwise have
had to assert any known conflicts of interest or to assert any non-material conflicts of
interest during the course of the proceeding.
§ 109.9 Ex parte communications.

(a) Definition—(1) Ex parte communication means any material oral or written

communication relevant to the merits of an adjudicatory proceeding that was neither on
the record nor on reasonable prior notice to all parties that takes place between:

(1) An interested person outside the OCC (including such person's counsel); and

(i1) The administrative law judge handling that proceeding, the Comptroller, or a
decisional employee.

(2) Exception. A request for status of the proceeding does not constitute an ex
parte communication.

(b) Prohibition of ex parte communications. From the time the notice is issued by

the Comptroller until the date that the Comptroller issues the final decision pursuant to
§109.40(c) of this subpart:

(1) No interested person outside the OCC shall make or knowingly cause to be
made an ex parte communication to the Comptroller, the administrative law judge, or a
decisional employee; and

(2) The Comptroller, administrative law judge, or decisional employee shall not
make or knowingly cause to be made to any interested person outside the OCC any ex

parte communication.
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(c) Procedure upon occurrence of ex parte communication. If an ex parte

communication is received by the administrative law judge, the Comptroller or other
person identified in paragraph (a) of this section, that person shall cause all such written
communications (or, if the communication is oral, a memorandum stating the substance
of the communication) to be placed on the record of the proceeding and served on all
parties. All other parties to the proceeding shall have an opportunity, within ten days of
receipt of service of the ex parte communication to file responses thereto and to
recommend any sanctions, in accordance with paragraph (d) of this section, that they
believe to be appropriate under the circumstances.

(d) Sanctions. Any party or his or her counsel who makes a prohibited ex parte
communication, or who encourages or solicits another to make any such communication,
may be subject to any appropriate sanction or sanctions imposed by the Comptroller or
the administrative law judge including, but not limited to, exclusion from the proceedings
and an adverse ruling on the issue which is the subject of the prohibited communication.

(e) Separation-of-functions. Except to the extent required for the disposition of ex

parte matters as authorized by law, the administrative law judge may not consult a person
or party on any matter relevant to the merits of the adjudication, unless on notice and
opportunity for all parties to participate. An employee or agent engaged in the
performance of investigative or prosecuting functions for the OCC in a case may not, in
that or a factually related case, participate or advise in the decision, recommended
decision, or agency review of the recommended decision under §109.40 of this subpart,
except as witness or counsel in public proceedings.

§ 109.10 Filing of papers.
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(a) Filing. Any papers required to be filed, excluding documents produced in
response to a discovery request pursuant to §§109.25 and 109.26 of this subpart, shall be
filed with the OFIA, except as otherwise provided.

(b) Manner of filing. Unless otherwise specified by the Comptroller or the

administrative law judge, filing may be accomplished by:

(1) Personal service;

(2) Delivering the papers to a reliable commercial courier service, overnight
delivery service, or to the U.S. Post Office for Express Mail delivery;

(3) Mailing the papers by first class, registered, or certified mail; or

(4) Transmission by electronic media, only if expressly authorized, and upon any
conditions specified, by the Comptroller or the administrative law judge. All papers filed
by electronic media shall also concurrently be filed in accordance with paragraph (c) of
this section as to form.

(c) Formal requirements as to papers filed—(1) Form. All papers filed must set

forth the name, address, and telephone number of the counsel or party making the filing
and must be accompanied by a certification setting forth when and how service has been
made on all other parties. All papers filed must be double-spaced and printed or
typewritten on 81/2x11 inch paper, and must be clear and legible.

(2) Signature. All papers must be dated and signed as provided in §109.7 of this
subpart.

(3) Caption. All papers filed must include at the head thereof, or on a title page,
the name of the OCC and of the filing party, the title and docket number of the

proceeding, and the subject of the particular paper.
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(4) Number of copies. Unless otherwise specified by the Comptroller, or the

administrative law judge, an original and one copy of all documents and papers shall be
filed, except that only one copy of transcripts of testimony and exhibits shall be filed.
§109.11 Service of papers.

(a) By the parties. Except as otherwise provided, a party filing papers shall serve
a copy upon the counsel of record for all other parties to the proceeding so represented,
and upon any party not so represented.

(b) Method of service. Except as provided in paragraphs (c)(2) and (d) of this

section, a serving party shall use one or more of the following methods of service:

(1) Personal service;

(2) Delivering the papers to a reliable commercial courier service, overnight
delivery service, or to the U.S. Post Office for Express Mail delivery;

(3) Mailing the papers by first class, registered, or certified mail; or

(4) Transmission by electronic media, only if the parties mutually agree. Any
papers served by electronic media shall also concurrently be served in accordance with
the requirements of §109.10(c) of this subpart as to form.

(c) By the Comptroller or the administrative law judge. (1) All papers required to

be served by the Comptroller or the administrative law judge upon a party who has
appeared in the proceeding through a counsel of record, shall be served by any means
specified in paragraph (b) of this section.

(2) If a party has not appeared in the proceeding in accordance with §109.6 of this
subpart, the Comptroller or the administrative law judge shall make service by any of the

following methods:
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(1) By personal service;

(i1) If the person to be served is an individual, by delivery to a person of suitable
age and discretion at the physical location where the individual resides or works;

(ii1) If the person to be served is a corporation or other association, by delivery to
an officer, managing or general agent, or to any other agent authorized by appointment or
by law to receive service and, if the agent is one authorized by statute to receive service
and the statute so requires, by also mailing a copy to the party;

(iv) By registered or certified mail addressed to the person's last known address;
or

(v) By any other method reasonably calculated to give actual notice.

(d) Subpoenas. Service of a subpoena may be made:

(1) By personal service;

(2) If the person to be served is an individual, by delivery to a person of suitable
age and discretion at the physical location where the individual resides or works;

(3) By delivery to an agent, which in the case of a corporation or other
association, is delivery to an officer, managing or general agent, or to any other agent
authorized by appointment or by law to receive service and, if the agent is one authorized
by statute to receive service and the statute so requires, by also mailing a copy to the
party;

(4) By registered or certified mail addressed to the person's last known address; or

(5) By any other method reasonably calculated to give actual notice.

(e) Area of service. Service in any state, territory, possession of the United States,

or the District of Columbia, on any person or company doing business in any state,
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territory, possession of the United States, or the District of Columbia, or on any person as
otherwise provided by law, is effective without regard to the place where the hearing is
held, provided that if service is made on a foreign bank in connection with an action or
proceeding involving one or more of its branches or agencies located in any state,
territory, possession of the United States, or the District of Columbia, service shall be
made on at least one branch or agency so involved.

§109.12 Construction of time limits.

(a) General rule. In computing any period of time prescribed by this subpart, the
date of the act or event that commences the designated period of time is not included. The
last day so computed is included unless it is a Saturday, Sunday, or Federal holiday.
When the last day is a Saturday, Sunday, or Federal holiday, the period runs until the end
of the next day that is not a Saturday, Sunday, or Federal holiday. Intermediate Saturdays,
Sundays, and Federal holidays are included in the computation of time. However, when
the time period within which an act is to be performed is ten days or less, not including
any additional time allowed for in paragraph (c) of this section, intermediate Saturdays,
Sundays, and Federal holidays are not included.

(b) When papers are deemed to be filed or served. (1) Filing and service are

deemed to be effective:

(1) In the case of personal service or same day commercial courier delivery, upon
actual service;

(i1) In the case of overnight commercial delivery service, U.S. Express mail
delivery, or first class, registered, or certified mail, upon deposit in or delivery to an

appropriate point of collection; or
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(ii1) In the case of transmission by electronic media, as specified by the authority
receiving the filing, in the case of filing, and as agreed among the parties, in the case of
service.

(2) The effective filing and service dates specified in paragraph (b)(1) of this
section may be modified by the Comptroller or administrative law judge in the case of
filing or by agreement of the parties in the case of service.

(c) Calculation of time for service and filing of responsive papers. Whenever a

time limit is measured by a prescribed period from the service of any notice or paper, the
applicable time limits are calculated as follows:

(1) If service is made by first class, registered, or certified mail, add three
calendar days to the prescribed period,

(2) If service is made by express mail or overnight delivery service, add one
calendar day to the prescribed period; or

(3) If service is made by electronic media transmission, add one calendar day to
the prescribed period, unless otherwise determined by the Comptroller or the
administrative law judge in the case of filing, or by agreement among the parties in the
case of service.

§ 109.13 Change of time limits.

Except as otherwise provided by law, the administrative law judge may, for good
cause shown, extend the time limits prescribed by the Uniform Rules or any notice or
order issued in the proceedings. After the referral of the case to the Comptroller pursuant
to §109.38 of this subpart, the Comptroller may grant extensions of the time limits for

good cause shown. Extensions may be granted at the motion of a party or on the
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Comptroller's or the administrative law judge's own motion after notice and opportunity
to respond is afforded all non-moving parties.
§109.14 Witness fees and expenses.

Witnesses subpoenaed for testimony or deposition shall be paid the same fees for
attendance and mileage as are paid in the United States district courts in proceedings in
which the United States is a party, provided that, in the case of a discovery subpoena
addressed to a party, no witness fees or mileage need be paid. Fees for witnesses shall be
tendered in advance by the party requesting the subpoena, except that fees and mileage
need not be tendered in advance where the OCC is the party requesting the subpoena. The
OCC shall not be required to pay any fees to, or expenses of, any witness not subpoenaed
by the OCC.

§ 109.15 Opportunity for informal settlement.

Any respondent may, at any time in the proceeding, unilaterally submit to
Enforcement Counsel written offers or proposals for settlement of a proceeding, without
prejudice to the rights of any of the parties. No such offer or proposal shall be made to
any OCC representative other than Enforcement Counsel. Submission of a written
settlement offer does not provide a basis for adjourning or otherwise delaying all or any
portion of a proceeding under this part. No settlement offer or proposal, or any
subsequent negotiation or resolution, is admissible as evidence in any proceeding.

§ 109.16 OCC's right to conduct examination.
Nothing contained in this subpart limits in any manner the right of the OCC to

conduct any examination, inspection, or visitation of any institution or institution[
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affiliated party, or the right of the OCC to conduct or continue any form of investigation
authorized by law.
§109.17 Collateral attacks on adjudicatory proceeding.

If an interlocutory appeal or collateral attack is brought in any court concerning
all or any part of an adjudicatory proceeding, the challenged adjudicatory proceeding
shall continue without regard to the pendency of that court proceeding. No default or
other failure to act as directed in the adjudicatory proceeding within the times prescribed
in this subpart shall be excused based on the pendency before any court of any
interlocutory appeal or collateral attack.

§ 109.18 Commencement of proceeding and contents of notice.

(a) Commencement of proceeding. (1)(i) Except for change-in-control

proceedings under section 7(j)(4) of the FDIA (12 U.S.C. 1817(j)(4)), a proceeding
governed by this subpart is commenced by issuance of a notice by the Comptroller.

(i1) The notice must be served by the Comptroller upon the respondent and given
to any other appropriate financial institution supervisory authority where required by law.

(ii1) The notice must be filed with the OFIA.

(2) Change-in control proceedings under section 7(j)(4) of the FDIA (12 U.S.C.
1817(j)(4)) commence with the issuance of an order by the Comptroller.

(b) Contents of notice. The notice must set forth:

(1) The legal authority for the proceeding and for the OCC's jurisdiction over the
proceeding;
(2) A statement of the matters of fact or law showing that the OCC is entitled to

relief;
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(3) A proposed order or prayer for an order granting the requested relief;

(4) The time, place, and nature of the hearing as required by law or regulation;

(5) The time within which to file an answer as required by law or regulation;

(6) The time within which to request a hearing as required by law or regulation;
and

(7) The answer and/or request for a hearing shall be filed with OFIA.
§109.19 Answer.

(a) When. Within 20 days of service of the notice, respondent shall file an answer
as designated in the notice. In a civil money penalty proceeding, respondent shall also file
a request for a hearing within 20 days of service of the notice.

(b) Content of answer. An answer must specifically respond to each paragraph or

allegation of fact contained in the notice and must admit, deny, or state that the party
lacks sufficient information to admit or deny each allegation of fact. A statement of lack
of information has the effect of a denial. Denials must fairly meet the substance of each
allegation of fact denied; general denials are not permitted. When a respondent denies
part of an allegation, that part must be denied and the remainder specifically admitted.
Any allegation of fact in the notice which is not denied in the answer must be deemed
admitted for purposes of the proceeding. A respondent is not required to respond to the
portion of a notice that constitutes the prayer for relief or proposed order. The answer
must set forth affirmative defenses, if any, asserted by the respondent.

(c) Default—(1) Effect of failure to answer. Failure of a respondent to file an

answer required by this section within the time provided constitutes a waiver of his or her

right to appear and contest the allegations in the notice. If no timely answer is filed,
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Enforcement Counsel may file a motion for entry of an order of default. Upon a finding
that no good cause has been shown for the failure to file a timely answer, the
administrative law judge shall file with the Comptroller a recommended decision
containing the findings and the relief sought in the notice. Any final order issued by the
Comptroller based upon a respondent's failure to answer is deemed to be an order issued
upon consent.

(2) Effect of failure to request a hearing in civil money penalty proceedings. If

respondent fails to request a hearing as required by law within the time provided, the
notice of assessment constitutes a final and unappealable order.
§109.20 Amended pleadings.

(a) Amendments. The notice or answer may be amended or supplemented at any
stage of the proceeding. The respondent must answer an amended notice within the time
remaining for the respondent's answer to the original notice, or within ten days after
service of the amended notice, whichever period is longer, unless the Comptroller or
administrative law judge orders otherwise for good cause.

(b) Amendments to conform to the evidence. When issues not raised in the notice

or answer are tried at the hearing by express or implied consent of the parties, they will
be treated in all respects as if they had been raised in the notice or answer, and no formal
amendments are required. If evidence is objected to at the hearing on the ground that it is
not within the issues raised by the notice or answer, the administrative law judge may
admit the evidence when admission is likely to assist in adjudicating the merits of the
action and the objecting party fails to satisfy the administrative law judge that the

admission of such evidence would unfairly prejudice that party's action or defense upon
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the merits. The administrative law judge may grant a continuance to enable the objecting
party to meet such evidence.
§109.21 Failure to appear.

Failure of a respondent to appear in person at the hearing or by a duly authorized
counsel constitutes a waiver of respondent's right to a hearing and is deemed an
admission of the facts as alleged and consent to the relief sought in the notice. Without
further proceedings or notice to the respondent, the administrative law judge shall file
with the Comptroller a recommended decision containing the findings and the relief
sought in the notice.

§109.22 Consolidation and severance of actions.

(a) Consolidation. (1) On the motion of any party, or on the administrative law
judge's own motion, the administrative law judge may consolidate, for some or all
purposes, any two or more proceedings, if each such proceeding involves or arises out of
the same transaction, occurrence or series of transactions or occurrences, or involves at
least one common respondent or a material common question of law or fact, unless such
consolidation would cause unreasonable delay or injustice.

(2) In the event of consolidation under paragraph (a)(1) of this section,
appropriate adjustment to the prehearing schedule must be made to avoid unnecessary
expense, inconvenience, or delay.

(b) Severance. The administrative law judge may, upon the motion of any party,
sever the proceeding for separate resolution of the matter as to any respondent only if the

administrative law judge finds that:
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(1) Undue prejudice or injustice to the moving party would result from not
severing the proceeding; and

(2) Such undue prejudice or injustice would outweigh the interests of judicial
economy and expedition in the complete and final resolution of the proceeding.

§ 109.23 Motions.

(a) In writing. (1) Except as otherwise provided herein, an application or request
for an order or ruling must be made by written motion.

(2) All written motions must state with particularity the relief sought and must be
accompanied by a proposed order.

(3) No oral argument may be held on written motions except as otherwise directed
by the administrative law judge. Written memoranda, briefs, affidavits or other relevant
material or documents may be filed in support of or in opposition to a motion.

(b) Oral motions. A motion may be made orally on the record unless the
administrative law judge directs that such motion be reduced to writing.

(c) Filing of motions. Motions must be filed with the administrative law judge,

but upon the filing of the recommended decision, motions must be filed with the
Comptroller.

(d) Responses. (1) Except as otherwise provided herein, within ten days after
service of any written motion, or within such other period of time as may be established
by the administrative law judge or the Comptroller, any party may file a written response
to a motion. The administrative law judge shall not rule on any oral or written motion

before each party has had an opportunity to file a response.
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(2) The failure of a party to oppose a written motion or an oral motion made on
the record is deemed a consent by that party to the entry of an order substantially in the
form of the order accompanying the motion.

(e) Dilatory motions. Frivolous, dilatory or repetitive motions are prohibited. The

filing of such motions may form the basis for sanctions.

(f) Dispositive motions. Dispositive motions are governed by §§109.29 and

109.30 of this subpart.
§ 109.24 Scope of document discovery.

(a) Limits on discovery. (1) Subject to the limitations set out in paragraphs (b),

(c), and (d) of this section, a party to a proceeding under this subpart may obtain
document discovery by serving a written request to produce documents. For purposes of a
request to produce documents, the term “documents” may be defined to include
drawings, graphs, charts, photographs, recordings, data stored in electronic form, and
other data compilations from which information can be obtained, or translated, if
necessary, by the parties through detection devices into reasonably usable form, as well
as written material of all kinds.

(2) Discovery by use of deposition is governed by §109.102 of this part.

(3) Discovery by use of interrogatories is not permitted.

(b) Relevance. A party may obtain document discovery regarding any matter, not
privileged, that has material relevance to the merits of the pending action. Any request to
produce documents that calls for irrelevant material, that is unreasonable, oppressive,
excessive in scope, unduly burdensome, or repetitive of previous requests, or that seeks to

obtain privileged documents will be denied or modified. A request is unreasonable,
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oppressive, excessive in scope or unduly burdensome if, among other things, it fails to
include justifiable limitations on the time period covered and the geographic locations to
be searched, the time provided to respond in the request is inadequate, or the request calls
for copies of documents to be delivered to the requesting party and fails to include the
requestor's written agreement to pay in advance for the copying, in accordance with
§109.25 of this subpart.

(c) Privileged matter. Privileged documents are not discoverable. Privileges

include the attorney-client privilege, work-product privilege, any government's or
government agency's deliberative-process privilege, and any other privileges the
Constitution, any applicable act of Congress, or the principles of common law provide.

(d) Time limits. All discovery, including all responses to discovery requests, shall
be completed at least 20 days prior to the date scheduled for the commencement of the
hearing, except as provided in the Local Rules. No exceptions to this time limit shall be
permitted, unless the administrative law judge finds on the record that good cause exists
for waiving the requirements of this paragraph.

8 109.25 Request for document discovery from parties.

(a) General rule. Any party may serve on any other party a request to produce for
inspection any discoverable documents that are in the possession, custody, or control of
the party upon whom the request is served. The request must identify the documents to be
produced either by individual item or by category, and must describe each item and
category with reasonable particularity. Documents must be produced as they are kept in
the usual course of business or must be organized to correspond with the categories in the

request.
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(b) Production or copying. The request must specify a reasonable time, place, and

manner for production and performing any related acts. In lieu of inspecting the
documents, the requesting party may specify that all or some of the responsive documents
be copied and the copies delivered to the requesting party. If copying of fewer than 250
pages is requested, the party to whom the request is addressed shall bear the cost of
copying and shipping charges. If a party requests 250 pages or more of copying, the
requesting party shall pay for the copying and shipping charges. Copying charges are the
current per-page copying rate imposed under 12 CFR 4.17 for requests under the
Freedom of Information Act (5 U.S.C. 552). The party to whom the request is addressed
may require payment in advance before producing the documents.

(c) Obligation to update responses. A party who has responded to a discovery

request with a response that was complete when made is not required to supplement the
response to include documents thereafter acquired, unless the responding party learns
that:

(1) The response was materially incorrect when made; or

(2) The response, though correct when made, is no longer true and a failure to
amend the response is, in substance, a knowing concealment.

(d) Motions to limit discovery. (1) Any party that objects to a discovery request

may, within ten days of being served with such request, file a motion in accordance with
the provisions of §109.23 of this subpart to revoke or otherwise limit the request. If an
objection is made to only a portion of an item or category in a request, the portion
objected to shall be specified. Any objections not made in accordance with this paragraph

and §109.23 of this subpart are waived.
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(2) The party who served the request that is the subject of a motion to revoke or
limit may file a written response within five days of service of the motion. No other party
may file a response.

(e) Privilege. At the time other documents are produced, the producing party must
reasonably identify all documents withheld on the grounds of privilege and must produce
a statement of the basis for the assertion of privilege. When similar documents that are
protected by deliberative process, attorney-work-product, or attorney-client privilege are
voluminous, these documents may be identified by category instead of by individual
document. The administrative law judge retains discretion to determine when the
identification by category is insufficient.

(f) Motions to compel production. (1) If a party withholds any documents as

privileged or fails to comply fully with a discovery request, the requesting party may,
within ten days of the assertion of privilege or of the time the failure to comply becomes
known to the requesting party, file a motion in accordance with the provisions of §109.23
of this subpart for the issuance of a subpoena compelling production.

(2) The party who asserted the privilege or failed to comply with the request may
file a written response to a motion to compel within five days of service of the motion.

No other party may file a response.

(g) Ruling on motions. After the time for filing responses pursuant to this section
has expired, the administrative law judge shall rule promptly on all motions filed
pursuant to this section. If the administrative law judge determines that a discovery
request, or any of its terms, calls for irrelevant material, is unreasonable, oppressive,

excessive in scope, unduly burdensome, or repetitive of previous requests, or seeks to
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obtain privileged documents, he or she may deny or modify the request, and may issue
appropriate protective orders, upon such conditions as justice may require. The pendency
of a motion to strike or limit discovery or to compel production is not a basis for staying
or continuing the proceeding, unless otherwise ordered by the administrative law judge.
Notwithstanding any other provision in this part, the administrative law judge may not
release, or order a party to produce, documents withheld on grounds of privilege if the
party has stated to the administrative law judge its intention to file a timely motion for
interlocutory review of the administrative law judge's order to produce the documents,
and until the motion for interlocutory review has been decided.

(h) Enforcing discovery subpoenas. If the administrative law judge issues a

subpoena compelling production of documents by a party, the subpoenaing party may, in
the event of noncompliance and to the extent authorized by applicable law, apply to any
appropriate United States district court for an order requiring compliance with the
subpoena. A party's right to seek court enforcement of a subpoena shall not in any
manner limit the sanctions that may be imposed by the administrative law judge against a
party who fails to produce subpoenaed documents.

8 109.26 Document subpoenas to nonparties.

(a) General rules. (1) Any party may apply to the administrative law judge for the
issuance of a document discovery subpoena addressed to any person who is not a party to
the proceeding. The application must contain a proposed document subpoena and a brief
statement showing the general relevance and reasonableness of the scope of documents
sought. The subpoenaing party shall specify a reasonable time, place, and manner for

making production in response to the document subpoena.
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(2) A party shall only apply for a document subpoena under this section within the
time period during which such party could serve a discovery request under §109.24(d) of
this subpart. The party obtaining the document subpoena is responsible for serving it on
the subpoenaed person and for serving copies on all parties. Document subpoenas may be
served in any state, territory, or possession of the United States, the District of Columbia,
or as otherwise provided by law.

(3) The administrative law judge shall promptly issue any document subpoena
requested pursuant to this section. If the administrative law judge determines that the
application does not set forth a valid basis for the issuance of the subpoena, or that any of
its terms are unreasonable, oppressive, excessive in scope, or unduly burdensome, he or
she may refuse to issue the subpoena or may issue it in a modified form upon such
conditions as may be consistent with the Uniform Rules.

(b) Motion to quash or modify. (1) Any person to whom a document subpoena is

directed may file a motion to quash or modify such subpoena, accompanied by a
statement of the basis for quashing or modifying the subpoena. The movant shall serve
the motion on all parties, and any party may respond to such motion within ten days of
service of the motion.

(2) Any motion to quash or modify a document subpoena must be filed on the
same basis, including the assertion of privilege, upon which a party could object to a
discovery request under §109.25(d) of this subpart, and during the same time limits
during which such an objection could be filed.

(c) Enforcing document subpoenas. If a subpoenaed person fails to comply with

any subpoena issued pursuant to this section or any order of the administrative law judge
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which directs compliance with all or any portion of a document subpoena, the
subpoenaing party or any other aggrieved party may, to the extent authorized by
applicable law, apply to an appropriate United States district court for an order requiring
compliance with so much of the document subpoena as the administrative law judge has
not quashed or modified. A party's right to seek court enforcement of a document
subpoena shall in no way limit the sanctions that may be imposed by the administrative
law judge on a party who induces a failure to comply with subpoenas issued under this
section.

§ 109.27 Deposition of witness unavailable for hearing.

(a) General rules. (1) If a witness will not be available for the hearing, a party
may apply in accordance with the procedures set forth in paragraph (a)(2) of this section,
to the administrative law judge for the issuance of a subpoena, including a subpoena
duces tecum, requiring the attendance of the witness at a deposition. The administrative
law judge may issue a deposition subpoena under this section upon showing that:

(1) The witness will be unable to attend or may be prevented from attending the
hearing because of age, sickness or infirmity, or will otherwise be unavailable;

(i1) The witness' unavailability was not procured or caused by the subpoenaing
party;

(ii1) The testimony is reasonably expected to be material; and

(iv) Taking the deposition will not result in any undue burden to any other party
and will not cause undue delay of the proceeding.

(2) The application must contain a proposed deposition subpoena and a brief

statement of the reasons for the issuance of the subpoena. The subpoena must name the
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witness whose deposition is to be taken and specify the time and place for taking the
deposition. A deposition subpoena may require the witness to be deposed at any place
within the country in which that witness resides or has a regular place of employment or
such other convenient place as the administrative law judge shall fix.

(3) Any requested subpoena that sets forth a valid basis for its issuance must be
promptly issued, unless the administrative law judge on his or her own motion, requires a
written response or requires attendance at a conference concerning whether the requested
subpoena should be issued.

(4) The party obtaining a deposition subpoena is responsible for serving it on the
witness and for serving copies on all parties. Unless the administrative law judge orders
otherwise, no deposition under this section shall be taken on fewer than ten days' notice
to the witness and all parties. Deposition subpoenas may be served in any state, territory,
possession of the United States, or the District of Columbia, on any person or company
doing business in any state, territory, possession of the United States, or the District of
Columbia, or as otherwise permitted by law.

(b) Objections to deposition subpoenas. (1) The witness and any party who has

not had an opportunity to oppose a deposition subpoena issued under this section may file
a motion with the administrative law judge to quash or modify the subpoena prior to the
time for compliance specified in the subpoena, but not more than ten days after service of
the subpoena.

(2) A statement of the basis for the motion to quash or modify a subpoena issued

under this section must accompany the motion. The motion must be served on all parties.
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(c) Procedure upon deposition. (1) Each witness testifying pursuant to a

deposition subpoena must be duly sworn, and each party shall have the right to examine
the witness. Objections to questions or documents must be in short form, stating the
grounds for the objection. Failure to object to questions or documents is not deemed a
waiver except where the ground for the objection might have been avoided if the
objection had been timely presented. All questions, answers, and objections must be
recorded.

(2) Any party may move before the administrative law judge for an order
compelling the witness to answer any questions the witness has refused to answer or
submit any evidence the witness has refused to submit during the deposition.

(3) The deposition must be subscribed by the witness, unless the parties and the
witness, by stipulation, have waived the signing, or the witness is ill, cannot be found, or
has refused to sign. If the deposition is not subscribed by the witness, the court reporter
taking the deposition shall certify that the transcript is a true and complete transcript of
the deposition.

(d) Enforcing subpoenas. If a subpoenaed person fails to comply with any order of

the administrative law judge which directs compliance with all or any portion of a
deposition subpoena under paragraph (b) or (c)(2) of this section, the subpoenaing party
or other aggrieved party may, to the extent authorized by applicable law, apply to an
appropriate United States district court for an order requiring compliance with the
portions of the subpoena that the administrative law judge has ordered enforced. A party's

right to seek court enforcement of a deposition subpoena in no way limits the sanctions
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that may be imposed by the administrative law judge on a party who fails to comply with
or procures a failure to comply with, a subpoena issued under this section.
§ 109.28 Interlocutory review.

(a) General rule. The Comptroller may review a ruling of the administrative law
judge prior to the certification of the record to the Comptroller only in accordance with
the procedures set forth in this section and §109.23 of this subpart.

(b) Scope of review. The Comptroller may exercise interlocutory review of a

ruling of the administrative law judge if the Comptroller finds that:

(1) The ruling involves a controlling question of law or policy as to which
substantial grounds exist for a difference of opinion;

(2) Immediate review of the ruling may materially advance the ultimate
termination of the proceeding;

(3) Subsequent modification of the ruling at the conclusion of the proceeding
would be an inadequate remedy; or

(4) Subsequent modification of the ruling would cause unusual delay or expense.

(c) Procedure. Any request for interlocutory review shall be filed by a party with
the administrative law judge within ten days of his or her ruling and shall otherwise
comply with §109.23 of this subpart. Any party may file a response to a request for
interlocutory review in accordance with §109.23(d) of this subpart. Upon the expiration
of the time for filing all responses, the administrative law judge shall refer the matter to

the Comptroller for final disposition.
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(d) Suspension of proceeding. Neither a request for interlocutory review nor any

disposition of such a request by the Comptroller under this section suspends or stays the
proceeding unless otherwise ordered by the administrative law judge or the Comptroller.
§109.29 Summary disposition.

(a) In general. The administrative law judge shall recommend that the
Comptroller issue a final order granting a motion for summary disposition if the
undisputed pleaded facts, admissions, affidavits, stipulations, documentary evidence,
matters as to which official notice may be taken, and any other evidentiary materials
properly submitted in connection with a motion for summary disposition show that:

(1) There is no genuine issue as to any material fact; and
(2) The moving party is entitled to a decision in its favor as a matter of law.

(b) Filing of motions and responses. (1) Any party who believes that there is no

genuine issue of material fact to be determined and that he or she is entitled to a decision
as a matter of law may move at any time for summary disposition in its favor of all or any
part of the proceeding. Any party, within 20 days after service of such a motion, or within
such time period as allowed by the administrative law judge, may file a response to such
motion.

(2) A motion for summary disposition must be accompanied by a statement of the
material facts as to which the moving party contends there is no genuine issue. Such
motion must be supported by documentary evidence, which may take the form of
admissions in pleadings, stipulations, depositions, investigatory depositions, transcripts,
affidavits and any other evidentiary materials that the moving party contends support his

or her position. The motion must also be accompanied by a brief containing the points
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and authorities in support of the contention of the moving party. Any party opposing a
motion for summary disposition must file a statement setting forth those material facts as
to which he or she contends a genuine dispute exists. Such opposition must be supported
by evidence of the same type as that submitted with the motion for summary disposition
and a brief containing the points and authorities in support of the contention that
summary disposition would be inappropriate.

(c) Hearing on motion. At the request of any party or on his or her own motion,

the administrative law judge may hear oral argument on the motion for summary
disposition.

(d) Decision on motion. Following receipt of a motion for summary disposition

and all responses thereto, the administrative law judge shall determine whether the
moving party is entitled to summary disposition. If the administrative law judge
determines that summary disposition is warranted, the administrative law judge shall
submit a recommended decision to that effect to the Comptroller. If the administrative
law judge finds that no party is entitled to summary disposition, he or she shall make a
ruling denying the motion.

§109.30 Partial summary disposition.

If the administrative law judge determines that a party is entitled to summary
disposition as to certain claims only, he or she shall defer submitting a recommended
decision as to those claims. A hearing on the remaining issues must be ordered. Those
claims for which the administrative law judge has determined that summary disposition is
warranted will be addressed in the recommended decision filed at the conclusion of the

hearing.
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§ 109.31 Scheduling and prehearing conferences.

(a) Scheduling conference. Within 30 days of service of the notice or order

commencing a proceeding or such other time as parties may agree, the administrative law
judge shall direct counsel for all parties to meet with him or her in person at a specified
time and place prior to the hearing or to confer by telephone for the purpose of
scheduling the course and conduct of the proceeding. This meeting or telephone
conference is called a “scheduling conference.” The identification of potential witnesses,
the time for and manner of discovery, and the exchange of any prehearing materials
including witness lists, statements of issues, stipulations, exhibits and any other materials
may also be determined at the scheduling conference.

(b) Prehearing conferences. The administrative law judge may, in addition to the

scheduling conference, on his or her own motion or at the request of any party, direct
counsel for the parties to meet with him or her (in person or by telephone) at a prehearing
conference to address any or all of the following:

(1) Simplification and clarification of the issues;

(2) Stipulations, admissions of fact, and the contents, authenticity and
admissibility into evidence of documents;

(3) Matters of which official notice may be taken;

(4) Limitation of the number of witnesses;

(5) Summary disposition of any or all issues;

(6) Resolution of discovery issues or disputes;

(7) Amendments to pleadings; and

(8) Such other matters as may aid in the orderly disposition of the proceeding.
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(c) Transcript. The administrative law judge, in his or her discretion, may require
that a scheduling or prehearing conference be recorded by a court reporter. A transcript of
the conference and any materials filed, including orders, becomes part of the record of the
proceeding. A party may obtain a copy of the transcript at its expense.

(d) Scheduling or prehearing orders. At or within a reasonable time following the

conclusion of the scheduling conference or any prehearing conference, the administrative
law judge shall serve on each party an order setting forth any agreements reached and any
procedural determinations made.
§ 109.32 Prehearing submissions.

(a) Within the time set by the administrative law judge, but in no case later than
14 days before the start of the hearing, each party shall serve on every other party, his or
her:

(1) Prehearing statement;

(2) Final list of witnesses to be called to testify at the hearing, including name and
address of each witness and a short summary of the expected testimony of each witness;

(3) List of the exhibits to be introduced at the hearing along with a copy of each
exhibit; and

(4) Stipulations of fact, if any.

(b) Effect of failure to comply. No witness may testify and no exhibits may be

introduced at the hearing if such witness or exhibit is not listed in the prehearing

submissions pursuant to paragraph (a) of this section, except for good cause shown.

§ 109.33 Public hearings.
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(a) General rule. All hearings shall be open to the public, unless the Comptroller,
in the Comptroller's discretion, determines that holding an open hearing would be
contrary to the public interest. Within 20 days of service of the notice or, in the case of
change-in-control proceedings under section 7(j)(4) of the FDIA (12 U.S.C. 1817(j)(4)),
within 20 days from service of the hearing order, any respondent may file with the
Comptroller a request for a private hearing, and any party may file a reply to such a
request. A party must serve on the administrative law judge a copy of any request or
reply the party files with the Comptroller. The form of, and procedure for, these requests
and replies are governed by §109.23 of this subpart. A party's failure to file a request or a
reply constitutes a waiver of any objections regarding whether the hearing will be public

or private.

(b) Filing document under seal. Enforcement Counsel, in his or her discretion,
may file any document or part of a document under seal if disclosure of the document
would be contrary to the public interest. The administrative law judge shall take all
appropriate steps to preserve the confidentiality of such documents or parts thereof,
including closing portions of the hearing to the public.

§ 109.34 Hearing subpoenas.

(a) Issuance. (1) Upon application of a party showing general relevance and
reasonableness of scope of the testimony or other evidence sought, the administrative law
judge may issue a subpoena or a subpoena duces tecum requiring the attendance of a
witness at the hearing or the production of documentary or physical evidence at the
hearing. The application for a hearing subpoena must also contain a proposed subpoena

specifying the attendance of a witness or the production of evidence from any state,
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territory, or possession of the United States, the District of Columbia, or as otherwise
provided by law at any designated place where the hearing is being conducted. The party
making the application shall serve a copy of the application and the proposed subpoena
on every other party.

(2) A party may apply for a hearing subpoena at any time before the
commencement of a hearing. During a hearing, a party may make an application for a
subpoena orally on the record before the administrative law judge.

(3) The administrative law judge shall promptly issue any hearing subpoena
requested pursuant to this section. If the administrative law judge determines that the
application does not set forth a valid basis for the issuance of the subpoena, or that any of
its terms are unreasonable, oppressive, excessive in scope, or unduly burdensome, he or
she may refuse to issue the subpoena or may issue it in a modified form upon any
conditions consistent with this subpart. Upon issuance by the administrative law judge,
the party making the application shall serve the subpoena on the person named in the
subpoena and on each party.

(b) Motion to quash or modify. (1) Any person to whom a hearing subpoena is

directed or any party may file a motion to quash or modify the subpoena, accompanied by
a statement of the basis for quashing or modifying the subpoena. The movant must serve
the motion on each party and on the person named in the subpoena. Any party may
respond to the motion within ten days of service of the motion.

(2) Any motion to quash or modify a hearing subpoena must be filed prior to the
time specified in the subpoena for compliance, but not more than ten days after the date

of service of the subpoena upon the movant.
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(c) Enforcing subpoenas. If a subpoenaed person fails to comply with any

subpoena issued pursuant to this section or any order of the administrative law judge
which directs compliance with all or any portion of a document subpoena, the
subpoenaing party or any other aggrieved party may seek enforcement of the subpoena
pursuant to §109.26(c) of this subpart.

§ 109.35 Conduct of hearings.

(a) General rules. (1) Hearings shall be conducted so as to provide a fair and
expeditious presentation of the relevant disputed issues. Each party has the right to
present its case or defense by oral and documentary evidence and to conduct such cross
examination as may be required for full disclosure of the facts.

(2) Order of hearing. Enforcement Counsel shall present its case-in-chief first,

unless otherwise ordered by the administrative law judge, or unless otherwise expressly
specified by law or regulation. Enforcement Counsel shall be the first party to present an
opening statement and a closing statement, and may make a rebuttal statement after the
respondent's closing statement. If there are multiple respondents, respondents may agree
among themselves as to their order of presentation of their cases, but if they do not agree
the administrative law judge shall fix the order.

(3) Examination of witnesses. Only one counsel for each party may conduct an

examination of a witness, except that in the case of extensive direct examination, the
administrative law judge may permit more than one counsel for the party presenting the
witness to conduct the examination. A party may have one counsel conduct the direct

examination and another counsel conduct re-direct examination of a witness, or may have
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one counsel conduct the cross examination of a witness and another counsel conduct the
re-cross examination of a witness.

(4) Stipulations. Unless the administrative law judge directs otherwise, all
stipulations of fact and law previously agreed upon by the parties, and all documents, the
admissibility of which have been previously stipulated, will be admitted into evidence
upon commencement of the hearing.

(b) Transcript. The hearing must be recorded and transcribed. The reporter will
make the transcript available to any party upon payment by that party to the reporter of
the cost of the transcript. The administrative law judge may order the record corrected,
either upon motion to correct, upon stipulation of the parties, or following notice to the
parties upon the administrative law judge's own motion.

§109.36 Evidence.

(a) Admissibility. (1) Except as is otherwise set forth in this section, relevant,
material, and reliable evidence that is not unduly repetitive is admissible to the fullest
extent authorized by the APA and other applicable law.

(2) Evidence that would be admissible under the Federal Rules of Evidence is
admissible in a proceeding conducted pursuant to this subpart.

(3) Evidence that would be inadmissible under the Federal Rules of Evidence may
not deemed or ruled to be inadmissible in a proceeding conducted pursuant to this subpart
if such evidence is relevant, material, reliable and not unduly repetitive.

(b) Official notice. (1) Official notice may be taken of any material fact which
may be judicially noticed by a United States district court and any material information in

the official public records of any Federal or state government agency.
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(2) All matters officially noticed by the administrative law judge or Comptroller
shall appear on the record.

(3) If official notice is requested or taken of any material fact, the parties, upon
timely request, shall be afforded an opportunity to object.

(c) Documents. (1) A duplicate copy of a document is admissible to the same
extent as the original, unless a genuine issue is raised as to whether the copy is in some
material respect not a true and legible copy of the original.

(2) Subject to the requirements of paragraph (a) of this section, any document,
including a report of examination, supervisory activity, inspection or visitation, prepared
by the appropriate Federal banking agency, as defined in section 3(q) of the FDIA (12
U.S.C. 1813(q)), or state regulatory agency, is admissible either with or without a
sponsoring witness.

(3) Witnesses may use existing or newly created charts, exhibits, calendars,
calculations, outlines or other graphic material to summarize, illustrate, or simplify the
presentation of testimony. Such materials may, subject to the administrative law judge's
discretion, be used with or without being admitted into evidence.

(d) Objections. (1) Objections to the admissibility of evidence must be timely
made and rulings on all objections must appear on the record.

(2) When an objection to a question or line of questioning propounded to a
witness is sustained, the examining counsel may make a specific proffer on the record of
what he or she expected to prove by the expected testimony of the witness, either by

representation of counsel or by direct interrogation of the witness.
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(3) The administrative law judge shall retain rejected exhibits, adequately marked
for identification, for the record, and transmit such exhibits to the Comptroller.

(4) Failure to object to admission of evidence or to any ruling constitutes a waiver
of the objection.
(e) Stipulations. The parties may stipulate as to any relevant matters of fact or the
authentication of any relevant documents. Such stipulations must be received in evidence
at a hearing, and are binding on the parties with respect to the matters therein stipulated.

(f) Depositions of unavailable witnesses. (1) If a witness is unavailable to testify

at a hearing, and that witness has testified in a deposition to which all parties in a
proceeding had notice and an opportunity to participate, a party may offer as evidence all
or any part of the transcript of the deposition, including deposition exhibits, if any.

(2) Such deposition transcript is admissible to the same extent that testimony
would have been admissible had that person testified at the hearing, provided that if a
witness refused to answer proper questions during the depositions, the administrative law
judge may, on that basis, limit the admissibility of the deposition in any manner that
justice requires.

(3) Only those portions of a deposition received in evidence at the hearing
constitute a part of the record.

§ 109.37 Post-hearing filings.

(a) Proposed findings and conclusions and supporting briefs. (1) Using the same
method of service for each party, the administrative law judge shall serve notice upon
each party, that the certified transcript, together with all hearing exhibits and exhibits

introduced but not admitted into evidence at the hearing, has been filed. Any party may
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file with the administrative law judge proposed findings of fact, proposed conclusions of
law, and a proposed order within 30 days following service of this notice by the
administrative law judge or within such longer period as may be ordered by the
administrative law judge.

(2) Proposed findings and conclusions must be supported by citation to any
relevant authorities and by page references to any relevant portions of the record. A post-
hearing brief may be filed in support of proposed findings and conclusions, either as part
of the same document or in a separate document. Any party who fails to file timely with
the administrative law judge any proposed finding or conclusion is deemed to have
waived the right to raise in any subsequent filing or submission any issue not addressed
in such party's proposed finding or conclusion.

(b) Reply briefs. Reply briefs may be filed within 15 days after the date on which
the parties' proposed findings, conclusions, and order are due. Reply briefs must be
strictly limited to responding to new matters, issues, or arguments raised in another
party's papers. A party who has not filed proposed findings of fact and conclusions of law
or a post-hearing brief may not file a reply brief.

(c) Simultaneous filing required. The administrative law judge shall not order the

filing by any party of any brief or reply brief in advance of the other party's filing of its
brief.
8 109.38 Recommended decision and filing of record.

(a) Filing of recommended decision and record. Within 45 days after expiration

of the time allowed for filing reply briefs under §109.37(b) of this subpart, the

administrative law judge shall file with and certify to the Comptroller, for decision, the
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record of the proceeding. The record must include the administrative law judge's
recommended decision, recommended findings of fact, recommended conclusions of law,
and proposed order; all prehearing and hearing transcripts, exhibits, and rulings; and the
motions, briefs, memoranda, and other supporting papers filed in connection with the
hearing. The administrative law judge shall serve upon each party the recommended
decision, findings, conclusions, and proposed order.

(b) Filing of index. At the same time the administrative law judge files with and
certifies to the Comptroller for final determination the record of the proceeding, the
administrative law judge shall furnish to the Comptroller a certified index of the entire
record of the proceeding. The certified index shall include, at a minimum, an entry for
each paper, document or motion filed with the administrative law judge in the
proceeding, the date of the filing, and the identity of the filer. The certified index shall
also include an exhibit index containing, at a minimum, an entry consisting of exhibit
number and title or description for: Each exhibit introduced and admitted into evidence at
the hearing; each exhibit introduced but not admitted into evidence at the hearing; each
exhibit introduced and admitted into evidence after the completion of the hearing; and
each exhibit introduced but not admitted into evidence after the completion of the
hearing.

§ 109.39 Exceptions to recommended decision.

(a) Filing exceptions. Within 30 days after service of the recommended decision,
findings, conclusions, and proposed order under §109.38 of this subpart, a party may file
with the Comptroller written exceptions to the administrative law judge's recommended

decision, findings, conclusions or proposed order, to the admission or exclusion of
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evidence, or to the failure of the administrative law judge to make a ruling proposed by a
party. A supporting brief may be filed at the time the exceptions are filed, either as part of
the same document or in a separate document.

(b) Effect of failure to file or raise exceptions. (1) Failure of a party to file

exceptions to those matters specified in paragraph (a) of this section within the time
prescribed is deemed a waiver of objection thereto.

(2) No exception need be considered by the Comptroller if the party taking
exception had an opportunity to raise the same objection, issue, or argument before the
administrative law judge and failed to do so.

(c) Contents. (1) All exceptions and briefs in support of such exceptions must be
confined to the particular matters in, or omissions from, the administrative law judge's
recommendations to which that party takes exception.

(2) All exceptions and briefs in support of exceptions must set forth page or
paragraph references to the specific parts of the administrative law judge's
recommendations to which exception is taken, the page or paragraph references to those
portions of the record relied upon to support each exception, and the legal authority relied
upon to support each exception.

§ 109.40 Review by the Comptroller.

(a) Notice of submission to the Comptroller. When the Comptroller determines

that the record in the proceeding is complete, the Comptroller shall serve notice upon the
parties that the proceeding has been submitted to the Comptroller for final decision.

(b) Oral argument before the Comptroller. Upon the initiative of the Comptroller

or on the written request of any party filed with the Comptroller within the time for filing
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exceptions, the Comptroller may order and hear oral argument on the recommended
findings, conclusions, decision, and order of the administrative law judge. A written
request by a party must show good cause for oral argument and state reasons why
arguments cannot be presented adequately in writing. A denial of a request for oral
argument may be set forth in the Comptroller's final decision. Oral argument before the
Comptroller must be on the record.

(c) Comptroller's final decision. (1) Decisional employees may advise and assist

the Comptroller in the consideration and disposition of the case. The final decision of the
Comptroller will be based upon review of the entire record of the proceeding, except that
the Comptroller may limit the issues to be reviewed to those findings and conclusions to
which opposing arguments or exceptions have been filed by the parties.

(2) The Comptroller shall render a final decision within 90 days after notification
of the parties that the case has been submitted for final decision, or 90 days after oral
argument, whichever is later, unless the Comptroller orders that the action or any aspect
thereof be remanded to the administrative law judge for further proceedings. Copies of
the final decision and order of the Comptroller shall be served upon each party to the
proceeding, upon other persons required by statute, and, if directed by the Comptroller or
required by statute, upon any appropriate state or Federal supervisory authority.

§ 109.41 Stays pending judicial review.

The commencement of proceedings for judicial review of a final decision and

order of the OCC may not, unless specifically ordered by the Comptroller or a reviewing

court, operate as a stay of any order issued by the Comptroller. The Comptroller may, in

84



its discretion, and on such terms as it finds just, stay the effectiveness of all or any part of
its order pending a final decision on a petition for review of the order.

Subpart B—Local Rules

§ 109.100 Scope.

The rules and procedures in this subpart B shall apply to those proceedings
covered by subpart A of this part. In addition, subpart A of this part and this subpart shall
apply to adjudicatory proceedings for which hearings on the record are provided for by
the following statutory provisions:

(a) Proceedings under section 10(a)(2)(D) of the HOLA (12 U.S.C.
1467a(a)(2)(D)) to determine whether any person directly or indirectly exercises a
controlling influence over the management or policies of a savings association or any
other company; and

(b) [Reserved]

(c) Proceedings under section 15(c)(4) of the Securities and Exchange Act of
1934 (15 U.S.C. 780(c)(4)) (Exchange Act) to determine whether any Federal savings
association or person subject to the jurisdiction of the OCC pursuant to section 12(i) of
the Exchange Act (15 U.S.C. 78 1 (1)) has failed to comply with the provisions of sections
12, 13, 14(a), 14(c), 14(d) or 14(f) of the Exchange Act.

§109.101 Appointment of Office of Financial Institution Adjudication.

Unless otherwise directed by the OCC, all hearings under subpart A of this part
and this subpart shall be conducted by administrative law judges under the direction of
the Office of Financial Institution Adjudication.

§109.102 Discovery.
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(a) In general. A party may take the deposition of an expert, or of a person,
including another party, who has direct knowledge of matters that are non-privileged,
relevant and material to the proceeding and where there is a need for the deposition. The
deposition of experts shall be limited to those experts who are expected to testify at the
hearing.

(b) Notice. A party desiring to take a deposition shall give reasonable notice in
writing to the deponent and to every other party to the proceeding. The notice must state
the time and place for taking the deposition and the name and address of the person to be
deposed.

(c) Time limits. A party may take depositions at any time after the
commencement of the proceeding, but no later than ten days before the scheduled hearing
date, except with permission of the administrative law judge for good cause shown.

(d) Conduct of the deposition. The witness must be duly sworn, and each party

shall have the right to examine the witness with respect to all non-privileged, relevant and
material matters of which the witness has factual, direct and personal knowledge.
Objections to questions or exhibits shall be in short form, stating the grounds for
objection. Failure to object to questions or exhibits is not a waiver except where the
grounds for the objection might have been avoided if the objection had been timely
presented. The court reporter shall transcribe or otherwise record the witness's testimony,
as agreed among the parties.

(e) Protective orders. At any time after notice of a deposition has been given, a

party may file a motion for the issuance of a protective order. Such protective order may

prohibit, terminate, or limit the scope or manner of the taking of a deposition. The
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administrative law judge shall grant such protective order upon a showing of sufficient
grounds, including that the deposition:

(1) Is unreasonable, oppressive, excessive in scope, or unduly burdensome;

(2) Involves privileged, investigative, trial preparation, irrelevant or immaterial
matters; or

(3) Is being conducted in bad faith or in such manner as to unreasonably annoy,
embarrass, or oppress the deponent.

(f) Fees. Deposition witnesses, including expert witnesses, shall be paid the same
expenses in the same manner as are paid witnesses in the district courts of the United
States in proceedings in which the United States Government is a party. Expenses in
accordance with this paragraph shall be paid by the party seeking to take the deposition.

(g) Deposition subpoenas —(1) Issuance. At the request of a party, the

administrative law judge shall issue a subpoena requiring the attendance of a witness at a
deposition. The attendance of a witness may be required from any place in any state or
territory that is subject to the jurisdiction of the United States or as otherwise permitted
by law.

(2) Service. The party requesting the subpoena must serve it on the person named
therein or upon that person's counsel, by any of the methods identified in §109.11(d) of
this part. The party serving the subpoena must file proof of service with the
administrative law judge.

(3) Motion to quash. A person named in the subpoena or a party may file a motion

to quash or modify the subpoena. A statement of the reasons for the motion must

accompany it and a copy of the motion must be served on the party that requested the
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subpoena. The motion must be made prior to the time for compliance specified in the
subpoena and not more than ten days after the date of service of the subpoena, or if the
subpoena is served within 15 days of the hearing, within five days after the date of
service.

(4) Enforcement of deposition subpoena. Enforcement of a deposition subpoena

shall be in accordance with the procedures of §109.27(d) of this part.
§ 109.103 Civil money penalties.

(a) Assessment. In the event of consent, or if upon the record developed at the
hearing the OCC finds that any of the grounds specified in the notice issued pursuant to
§109.18 of this part have been established, the OCC may serve an order of assessment of
civil money penalty upon the party concerned. The assessment order shall be effective
immediately upon service or upon such other date as may be specified therein and shall
remain effective and enforceable until it is stayed, modified, terminated, or set aside by
the OCC or by a reviewing court.

(b) Payment. (1) Civil penalties assessed pursuant to subpart A of this part and
this subpart B are payable and to be collected within 60 days after the issuance of the
notice of assessment, unless the OCC fixes a different time for payment where it
determines that the purpose of the civil money penalty would be better served thereby;
however, if a party has made a timely request for a hearing to challenge the assessment of
the penalty, the party may not be required to pay such penalty until the OCC has issued a
final order of assessment following the hearing. In such instances, the penalty shall be
paid within 60 days of service of such order unless the OCC fixes a different time for

payment. Notwithstanding the foregoing, the OCC may seek to attach the party's assets or
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to have a receiver appointed to secure payment of the potential civil money penalty or
other obligation in advance of the hearing in accordance with section 8(i)(4) of the FDIA
(12 U.S.C. 1818(i)(4)).

(2) Checks in payment of civil penalties shall be made payable to the Treasurer of
the United States and sent to the OCC. Upon receipt, the OCC shall forward the check to
the Treasury of the United States.

(c) Inflation adjustment. Under the Federal Civil Monetary Penalties Inflation

Adjustment Act of 1990 (28 U.S.C. 2461 note), the OCC must adjust for inflation the
civil money penalties in statutes that it administers. The following chart displays the

adjusted civil money penalties. The amounts in this chart apply to violations that occur

after October 27, 2008:

New maximum
U.S. Code citation CMP description amount

12 U.S.C. 1464(v)(4) [Reports of Condition—1st Tier $2,200

12 U.S.C. 1464(v)(5) [Reports of Condition—2nd Tier 32,500

12 U.S.C. 1464(v)(6) [Reports of Condition—3rd Tier 1,375,000

12 U.S.C. 1467(d) Refusal to Cooperate in Exam 7,500

12 U.S.C. 1467a(r)(1) [Late/Inaccurate Reports—I1st Tier 2,200

12 U.S.C. 1467a(r)(2) |[Late/Inaccurate Reports—2nd Tier 32,500

12 U.S.C. 1467a(r)(3) |Late/Inaccurate Reports—3rd Tier 1,375,000

12 U.S.C. Change in Control—1st Tier 7,500
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1817()(16)(A)

12 U.S.C. Change in Control—2nd Tier 37,500
1817(5)(16)(B)

12 U.S.C. Change in Control—3rd Tier 1,375,000
1817()(16)(C)

12 U.S.C. 1818(i)(2)(A)[Violation of Law or Unsafe or Unsound 7,500

Practice—1st Tier

12 U.S.C. 1818(1)(2)(B)|Violation of Law or Unsafe or Unsound 37,500

Practice—2nd Tier

12 U.S.C. 1818(1)(2)(C)[Violation of Law or Unsafe or Unsound 1,375,000

Practice—3rd Tier

12 U.S.C. Violation of Post Employment Restrictions {275,000

1820(k)(6)(A)(ii)

12 U.S.C. 1884 Violation of Security Rules 110

12 U.S.C. 3349(b) Appraisals Violation—1st Tier 7,500

12 U.S.C. 3349(b) Appraisals Violation—2nd Tier 37,500

12 U.S.C. 3349(b) Appraisals Violation—3rd Tier 1,375,000

42 U.S.C. 4012a(f) Flood Insurance 385"
135,000

'Per day.
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*Per year.

§109.104 Additional procedures.

(a) Replies to exceptions. Replies to written exceptions to the administrative law

judge's recommended decision, findings, conclusions or proposed order pursuant to
§109.39 of this part shall be filed within 10 days of the date such written exceptions were
required to be filed.

(b) Motions. All motions shall be filed with the administrative law judge and an
additional copy shall be filed with the OCC Hearing Clerk who receives adjudicatory
filings; provided, however, that once the administrative law judge has certified the record
to the Comptroller pursuant to §109.38 of this part, all motions must be filed with the
Comptroller to the attention of the Hearing Clerk within the 10 day period following the
filing of exceptions allowed for the filing of replies to exceptions. Responses to such
motions filed in a timely manner with the Comptroller, other than motions for oral
argument before the Comptroller, shall be allowed pursuant to the procedures at
§109.23(d) of this part. No response is required for the Comptroller to make a

determination on a motion for oral argument.

(c) Authority of administrative law judge. In addition to the powers listed in
§109.5 of this part, the administrative law judge shall have the authority to deny any
dispositive motion and shall follow the procedures set forth for motions for summary
disposition at §109.29 of this part and partial summary disposition at §109.30 of this part
in making determinations on such motions.

(d) Notification of submission of proceeding to the Comptroller. Upon the

expiration of the time for filing any exceptions, any replies to such exceptions or any
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motions and any ruling thereon, and after receipt of certified record, the OCC shall notify
the parties within ten days of the submission of the proceeding to the Comptroller for
final determination.

(e) Extensions of time for final determination. The Comptroller may, sua sponte,

extend the time for final determination by signing an order of extension of time within
the 90 day time period and notifying the parties of such extension thereafter.

(f) Service upon the OCC. Service of any document upon the OCC shall be made

by filing with the Hearing Clerk, in addition to the individuals and/or offices designated
by the OCC in its Notice issued pursuant to §109.18 of this part, or such other means
reasonably suited to provide notice of the person and/or offices designated to receive

filings.

(g) Filings with the Comptroller. An additional copy of all materials required or
permitted to be filed with or referred to the administrative law judge pursuant to subpart
A and B of this part shall be filed with the Hearing Clerk. This rule shall not apply to the
transcript of testimony and exhibits adduced at the hearing or to proposed exhibits
submitted in advance of the hearing pursuant to an order of the administrative law judge
under §109.32 of this part. Materials required or permitted to be filed with or referred to
the Comptroller pursuant to subparts A and B of this part shall be filed with the
Comptroller, to the attention of the Hearing Clerk.

(h) Presence of cameras and other recording devices. The use of cameras and

other recording devices, other than those used by the court reporter, shall be prohibited
and excluded from the proceedings.

Subpart C [Reserved]
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Subpart D [Reserved]
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PART 112—RULES FOR INVESTIGATIVE PROCEEDINGS AND FORMAL
EXAMINATION PROCEEDINGS

Sec.

112.1 Scope of part.

112.2 Definitions.

112.3 Confidentiality of proceedings.

112.4 Transcripts.

112.5 Rights of witnesses.

112.6 Obstruction of the proceedings.

112.7 Subpoenas.

Authority: 12 U.S.C. 1462a, 1463, 1464, 1467, 1467a, 1813, 1817(j), 1818(n), 1820(c),
5412(b)(2)(B); 15 U.S.C. 781.

§ 112.1 Scope of part.

This part prescribes rules of practice and procedure applicable to the conduct of
formal examination proceedings with respect to Federal savings associations and their
affiliates under section 5(d)(1)(B) of the HOLA, as amended, 12 U.S.C. 1464(d)(1)(B) or
section 7(j)(15) of the Federal Deposit Insurance Act, as amended, 12 U.S.C. 1817(j)(15)
(“FDIA”), section 8(n) of the FDIA, 12 U.S.C. 1818(n), or section 10(c) of the FDIA, 12
U.S.C. 1820(c). This part does not apply to adjudicatory proceedings as to which
hearings are required by statute, the rules for which are contained in part 109 of this
chapter.

§112.2 Definitions.

As used in this part:
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(a) OCC means the Office of the Comptroller of the Currency;
(b) [Reserved]

(c) Formal examination proceeding means the administration of oaths and

affirmations, taking and preserving of testimony, requiring the production of books,
papers, correspondence, memoranda, and all other records, the issuance of subpoenas,
and all related activities in connection with examination of savings associations and their
affiliates conducted pursuant to section 5(d)(1)(B) of the HOLA, section 7(j)(15) of the
FDIA, section 8(n) of the FDIA or section 10(c) of the FDIA; and

(d) Designated representative means the person or persons empowered by the

OCC to conduct an investigative proceeding or a formal examination proceeding.
§ 112.3 Confidentiality of proceedings.

All formal examination proceedings shall be private and, unless otherwise ordered
by the OCC, all investigative proceedings shall also be private. Unless otherwise ordered
or permitted by the OCC, or required by law, and except as provided in §§112.4 and
112.5, the entire record of any investigative proceeding or formal examination
proceeding, including the resolution of the OCC or its delegate(s) authorizing the
proceeding, the transcript of such proceeding, and all documents and information
obtained by the designated representative(s) during the course of said proceedings shall
be confidential.

§ 112.4 Transcripts.

Transcripts or other recordings, if any, of investigative proceedings or formal

examination proceedings shall be prepared solely by an official reporter or by any other

person or means authorized by the designated representative. A person who has
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submitted documentary evidence or given testimony in an investigative proceeding or
formal examination proceeding may procure a copy of his own documentary evidence or
transcript of his own testimony upon payment of the cost thereof; provided, that a person
seeking a transcript of his own testimony must file a written request with the OCC’s
Director for Enforcement and Compliance stating the reason he desires to procure such
transcript, and said persons may for good cause deny such request. In any event, any
witness (or his counsel) shall have the right to inspect the transcript of the witness' own
testimony.

§ 112.5 Rights of witnesses.

(a) Any person who is compelled or requested to furnish documentary evidence
or give testimony at an investigative proceeding or formal examination proceeding shall
have the right to examine, upon request, the OCC resolution authorizing such proceeding.
Copies of such resolution shall be furnished, for their retention, to such persons only with
the written approval of the OCC.

(b) Any witness at an investigative proceeding or formal examination proceeding
may be accompanied and advised by an attorney personally representing that witness.

(1) Such attorney shall be a member in good standing of the bar of the highest
court of any state, Commonwealth, possession, territory, or the District of Columbia, who
has not been suspended or debarred from practice by the bar of any such political entity
or before the OCC in accordance with the provisions of part 19 of this chapter and has
not been excluded from the particular investigative proceeding or formal examination

proceeding in accordance with paragraph (b)(3) of this section.

96



(2) Such attorney may advise the witness before, during, and after the taking of
his testimony and may briefly question the witness, on the record, at the conclusion of his
testimony, for the sole purpose of clarifying any of the answers the witness has given.
During the taking of the testimony of a witness, such attorney may make summary notes
solely for his use in representing his client. All witnesses shall be sequestered, and, unless
permitted in the discretion of the designated representative, no witness or accompanying
attorney may be permitted to be present during the taking of testimony of any other
witness called in such proceeding. Neither attorney(s) for the association(s) that are the
subjects of the investigative proceedings or formal examination proceedings, nor
attorneys for any other interested persons, shall have any right to be present during the
testimony of any witness not personally being represented by such attorney.

(3) The OCC, for good cause, may exclude a particular attorney from further
participation in any investigation in which the OCC has found the attorney to have
engaged in dilatory, obstructionist, egregious, contemptuous or contumacious conduct.
The person conducting an investigation may report to the OCC instances of apparently
dilatory, obstructionist, egregious, contemptuous or contumacious conduct on the part of
an attorney. After due notice to the attorney, the OCC may take such action as the
circumstances warrant based upon a written record evidencing the conduct of the attorney
in that investigation or such other or additional written or oral presentation as the OCC
may permit or direct.

8 112.6 Obstruction of the proceedings.
The designated representative shall report to the Comptroller any instances where

any witness or counsel has engaged in dilatory, obstructionist, or contumacious conduct

97



or has otherwise violated any provision of this part during the course of an investigative
proceeding or formal examination proceeding; and the OCC may take such action as the
circumstances warrant, including the exclusion of counsel from further participation in
such proceeding.
§ 112.7 Subpoenas.

(a) Service. Service of a subpoena in connection with any investigative
proceeding or formal examination proceeding shall be effected in the following manner:

(1) Service upon a natural person. Service of a subpoena upon a natural person

may be effected by handing it to such person; by leaving it at his office with the person in
charge thereof, or, if there is no one in charge, by leaving it in a conspicuous place
therein; by leaving it at his dwelling place or usual place of abode with some person of
suitable age and discretion then residing therein; by mailing it to him by registered or
certified mail or by an express delivery service at his last known address; or by any
method whereby actual notice is given to him.

(2) Service upon other persons. When the person to be served is not a natural

person, service of the subpoena may be effected by handing the subpoena to a registered
agent for service, or to any officer, director, or agent in charge of any office of such
person; by mailing it to any such representative by registered or certified mail or by an
express delivery service at his last known address; or by any method whereby actual

notice is given to such person.

(b) Motions to quash. Any person to whom a subpoena is directed may, prior to
the time specified therein for compliance, but in no event more than 10 days after the date

of service of such subpoena, apply to the Deputy Chief Counsel or his designee to quash
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or modify such subpoena, accompanying such application with a statement of the reasons
therefor. The Deputy Chief Counsel or his designee, as appropriate, may:

(1) Deny the application;

(2) Quash or revoke the subpoena;

(3) Modity the subpoena; or

(4) Condition the granting of the application on such terms as the Deputy Chief
Counsel or his designee determines to be just, reasonable, and proper.

(c) Attendance of witnesses. Subpoenas issued in connection with an investigative

proceeding or formal examination proceeding may require the attendance and/or
testimony of witnesses from any state or territory of the United States and the production
by such witnesses of documentary or other tangible evidence at any designated place
where the proceeding is being (or is to be) conducted. Foreign nationals are subject to
such subpoenas if such service is made upon a duly authorized agent located in the
United States.

(d) Witness fees and mileage. Witnesses summoned in any proceeding under this

part shall be paid the same fees and mileage that are paid witnesses in the district courts
of the United States. Such fees and mileage need not be tendered when the subpoena is

issued on behalf of the OCC by any of its designated representatives.
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PART 116—APPLICATION PROCESSING PROCEDURES
Sec.
116.1 What does this part do?
116.5 Do the same procedures apply to all applications under this part?
116.10 How does the OCC compute time periods under this part?

Subpart A—Pre-Filing and Filing Procedures
Pre-Filing Procedures
116.15 Must I meet with the OCC before I file my application?
116.20 What information must I include in my draft business plan?
Filing Procedures
116.25 What type of application must I file?
116.30 What information must I provide with my application?
116.35 May I keep portions of my application confidential?
116.40 Where do I file my application?
116.45 What is the filing date of my application?
116.47 How do I amend or supplement my application?

Subpart B—Publication Requirements

116.50 Who must publish a public notice of an application?
116.55 What information must I include in my public notice?
116.60 When must I publish the public notice?
116.70 Where must I publish the public notice?
116.80 What language must I use in my publication?

Subpart C—Comment Procedures
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116.100 What does this subpart do?
116.110 Who may submit a written comment?
116.120 What information should a comment include?
116.130 Where are comments filed?
116.140 How long is the comment period?

Subpart D—Meeting Procedures
116.160 What does this subpart do?
116.170 When will the OCC conduct a meeting on an application?
116.180 What procedures govern the conduct of the meeting?
116.185 Will the OCC approve or disapprove an application at a meeting?
116.190 Will a meeting affect application processing time frames?

Subpart E—OCC Review

Expedited Treatment
116.200 IfI file a notice under expedited treatment, when may I engage in the proposed
activities?
Standard Treatment
116.210 What will the OCC do after I file my application?
116.220 If the OCC requests additional information to complete my application, how
will it process my application?
116.230 Will the OCC conduct an eligibility examination?
116.240 What may the OCC require me to do after my application is deemed complete?
116.250 Will the OCC require me to publish a new public notice?

116.260 May the OCC suspend processing of my application?
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116.270 How long is the OCC review period?

116.280 How will I know if my application has been approved?

116.290 What will happen if the OCC does not approve or disapprove my application
within two calendar years after the filing date?

Authority: 5 U.S.C. 552, 559; 12 U.S.C. 1462a, 1463, 1464, 2901 et seq.,
5412(b)(2)(B).

§ 116.1 What does this part do?

(a) This part explains OCC procedures for processing applications, notices, or
filings (applications) for Federal savings associations. Except as provided in paragraph
(b) of this section, subparts A and E of this part apply whenever an OCC regulation
requires any person (you) to file an application pertaining to a Federal savings association
with the OCC. subparts B, C, and D, however, only apply when an OCC regulation
incorporates the procedures in the subpart or where otherwise required by the OCC.

(b) This part does not apply to any of the following:

(1) An application related to a transaction under section 13(c) or (k) of the Federal
Deposit Insurance Act, 12 U.S.C. 1823(c) or (k).

(2) A request for reconsideration, modification, or appeal of a final OCC or OTS
action.

(3) A request related to litigation, an enforcement proceeding, a supervisory
directive or supervisory agreement. Such requests include a request seeking approval
under, modification of, or termination of an order issued under part 108 or 109 of this

chapter, a supervisory agreement, a supervisory directive, a consent merger agreement or
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a document negotiated in settlement of an enforcement matter or other litigation, unless
an applicable OCC regulation specifically requires an application under this part.

(4) An application filed under an OCC regulation that prescribes other application
processing procedures and time frames for the approval of applications.

(c) If an OCC regulation for a specific type of application prescribes some
application processing procedures, or time frames, the OCC will apply this part to the
extent necessary to process the application. For example, if an OCC regulation for a
specific type of application does not identify time periods for the processing of an
application, the time periods in this part apply.

§ 116.5 Do the same procedures apply to all applications under this part?

The OCC processes applications under this part using two procedures, expedited

treatment and standard treatment. To determine which treatment applies, you may use the

following chart:

Then the OCC will
process your

If * * * application under * * *

(a) The applicable regulation does not specifically state that |Standard treatment.

expedited treatment is available

(b) [Reserved]
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(¢) Your composite rating is 3, 4, or 5. The composite rating is the composite
numeric rating that the OCC or the other Federal banking regulator assigned
to you under the Uniform Financial Institutions Rating System' or under a

comparable rating system. The composite rating refers to the rating assigned

and provided to you, in writing, as a result of the most recent examination

Standard

treatment.

(d) Your Community Reinvestment Act (CRA) rating is Needs to Improve or
Substantial Noncompliance. The CRA rating is the Community
Reinvestment Act performance rating that the OCC or the other Federal
banking regulator assigned and provided to you, in writing, as a result of the
most recent compliance examination. See, for example, § 195.28 of this

chapter

Standard

treatment.

(e) Your compliance rating is 3, 4, or 5. The compliance rating is the
numeric rating that the OCC or the other Federal banking regulator assigned
to you under the OCC compliance rating system, or a comparable rating
system used by the other Federal banking regulator. The compliance rating
refers to the rating assigned and provided to you, in writing, as a result of the

most recent compliance examination

Standard

treatment.

() You fail any one of your capital requirements under part 167 of this

chapter

Standard

treatment.

(g) The OCC or OTS has notified you that you are an association in troubled

condition

Standard

treatment.




(h) Neither the OCC nor any other Federal banking regulator has assigned  [Standard

you a composite rating, a CRA rating or a compliance rating treatment.

(1) You do not meet any of the criteria listed in paragraphs (a) through (h) of |Expedited

this section treatment.

'A savings association may obtain a copy of its composite rating from the appropriate Federal banking
agency.

§116.10 How does the OCC compute time periods under this part?

In computing time periods under this part, the OCC does not include the day of
the act or event that commences the time period. When the last day of a time period is a
Saturday, Sunday, or Federal holiday, the time period runs until the end of the next day
that is not a Saturday, Sunday, or Federal holiday.
Subpart A—Pre-Filing and Filing Procedures
Pre-Filing Procedures
§ 116.15 Must I meet with the OCC before 1 file my application?

(a) Chart. To determine whether you must attend a pre-filing meeting before you

file an application, please consult the following chart:

If you file * * * Then * * *

(1) An application for permission to organize | Y ou must meet with the OCC before filing
a de novo Federal savings association your application. You must submit a draft

business plan before this meeting.

(2) An application to convert an existing You must meet with the OCC before filing
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insured depository institution (other thana  [lyour application. The OCC may require
state-chartered savings association or a state- [you to submit a draft business plan or other
chartered savings bank) or a credit union to a |relevant information before this meeting.

Federal savings association

(3) An application to acquire control of a The OCC may require you to meet with the
Federal savings association OCC before filing your application and
may require you to submit a draft business
plan or other relevant information before

this meeting.

(b) Contacting the OCC. (1) You must contact the appropriate OCC licensing

office a reasonable time before you file an application described in paragraph (a) of this
section. Unless paragraph (a) already requires a pre-filing meeting or a draft business
plan, the appropriate OCC licensing office will determine whether it will require a pre-
filing meeting, and whether you must submit a business plan or other relevant
information before the meeting. The appropriate OCC licensing office will also establish
a schedule for any meeting and the submission of any information.

(2) All other applicants are encouraged to contact the appropriate OCC licensing
office to determine whether a pre-filing meeting or the submission of a draft business
plan or other relevant information would expedite the application review process.
§116.20 What information must I include in my draft business plan?

If you must submit a draft business plan under § 116.15, your plan must:

(a) Clearly and completely describe the savings association's projected operations

and activities;
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(b) Describe the risks associated with the transaction and the impact of this
transaction on any existing activities and operations of the savings association, including
financial projections for a minimum of three years;

(c) Identify the majority of the proposed board of directors and the key senior
executive officers (as defined in § 163.555 of this chapter) of the savings association and
demonstrate that these individuals have the expertise to prudently manage the activities
and operations described in the savings association's draft business plan; and

(d) Demonstrate how applicable requirements regarding serving the credit and
lending needs in the market areas served by the savings association will be met.

Filing Procedures
§ 116.25 What type of application must I file?

(a) Expedited treatment. If you are eligible for expedited treatment under § 116.5,

you may file your application in the form of a notice that includes all information
required by the applicable substantive regulation. If the OCC has designated a form for
your notice, you must file that form. Your notice is an application for the purposes of all
statutory and regulatory references to “applications.”

(b) Standard treatment. If you are subject to standard treatment under § 116.5, you

must file your application following all applicable substantive regulations and guidelines
governing the filing of applications. If the OCC has a designated form for your
application, you must file that form.

(c) Waiver requests. If you want the OCC to waive a requirement that you provide

certain information with the notice or application, you must include a written waiver

request:
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(1) Describing the requirement to be waived and

(2) Explaining why the information is not needed to enable the OCC to evaluate
your notice or application under applicable standards.
§116.30 What information must | provide with my application?

(a) Required information. You may obtain information about required

certifications, other regulations and guidelines affecting particular notices and
applications, appropriate forms, and instructions from any OCC office. You may also
obtain forms and instructions on the OCC's web page at www.occ.gov.

(b) Captions and exhibits. You must caption the original application and required

copies with the type of filing, and must include all exhibits and other pertinent documents
with the original application and all required copies. You are not required to include
original signatures on copies if you include a copy of the signed signature page or the
copy otherwise indicates that the original was signed.

§ 116.35 May I keep portions of my application confidential?

(a) Confidentiality. The OCC makes submissions under this part available to the

public, but may keep portions of your application confidential based on the rules in this
section.

(b) Confidentiality request. (1) You may request the OCC to keep portions of your

application confidential. You must submit your request in writing with your application
and must explain in detail how your request is consistent with the standards under the
Freedom of Information Act (5 U.S.C. 552) and part 4 of this chapter. For example, you

should explain how you will be substantially harmed by pubic disclosure of the
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information. You must separately bind and mark the portions of the application you
consider confidential and the portions you consider non-confidential.

(2) The OCC will not treat as confidential the portion of your application
describing how you plan to meet your Community Reinvestment Act (CRA) objectives.
The OCC will make information in your CRA plan, including any information
incorporated by reference from other parts of your application, available to the public
upon request.

(c) OCC determination on confidentiality. The OCC will determine whether

information that you designate as confidential may be withheld from the public under the
Freedom of Information Act (5 U.S.C. 552) and part 54 of this chapter. The OCC will
advise you before it makes information you designate as confidential available to the
public.

§116.40 Where do | file my application?

(a) OCC Office. (1) You must file the original application and the number of
copies indicated on the applicable form to the attention of the Director for Licensing at
the appropriate OCC licensing office listed in paragraph (a)(2) of this section or with the
OCC licensing office at OCC headquarters. If the form does not indicate the number of
copies you must file or if the OCC has not prescribed a form for your application, you
must file the original application and two copies.

(2) The addresses of appropriate OCC licensing offices and the states covered by
each office are listed in 12 CFR 4.5.

(b) Additional filings with OCC headquarters. (1) In addition to filing in the

appropriate OCC licensing office, if your application involves a significant issue of law
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or policy or if an applicable regulation or form directs you to file with OCC headquarters,
you must also file copies of your application at the OCC licensing office at headquarters.
You must file the number of copies indicated on the applicable form. If the form does not
indicate the number of copies you must file or if the OCC has not prescribed a form for
your application, you must file three copies.

(2)(1) You may obtain a list of applications involving significant issues of law or
policy at the OCC website at www.occ.gov or by contacting the OCC.

(i1) The OCC reserves the right to identify significant issues of law or policy in a
particular application. The OCC will advise you, in writing, if it makes this
determination.

§ 116.45 What is the filing date of my application?

(a) Your application's filing date is the date that you complete all of the following
requirements.

(1) You attend a pre-filing meeting and submit a draft business plan or relevant
information, if the OCC requires you to do so under § 116.15.

(2) You file your application and all required copies with the OCC, as described
under § 116.40.

(1) If you are required to file with an OCC licensing office and with OCC
headquarters, you have not filed with the OCC until you file with both offices.

(i1) You have not filed with an OCC licensing office or with OCC headquarters
until you file the application and the required number of copies with that office.

(ii1) If you file after the close of business established by an OCC licensing office

or OCC headquarters, you have filed with that office on the next business day.
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(3) You pay the applicable fee. You have not paid the fee until you submit the fee
to the appropriate OCC licensing office, or the OCC waives the fee. You may pay by
check, money order, cashier's check or wire transfer payable to the OCC.

(b) The OCC may notify you that it has adjusted your application filing date if
you fail to meet any applicable publication requirements.

(c) If, after you properly file your application with the appropriate OCC licensing
office, the OCC determines that a significant issue of law or policy exists under §
116.40(b)(2)(ii), the filing date of your application is the day you filed with the
appropriate OCC licensing office. The 30-day review period under §§ 116.200 or
116.210 of this part will restart in its entirety when the OCC licensing office forwards the
appropriate number of copies of your application to OCC headquarters.

§ 116.47 How do I amend or supplement my application?

To amend or supplement your application, you must file the amendment or
supplemental information at the appropriate OCC office(s) along with the number of
copies required under § 116.40. Your amendment or supplemental information also must
meet the caption and exhibit requirements at § 116.30(b).

Subpart B—Publication Requirements
§ 116.50 Who must publish a public notice of an application?

This subpart applies whenever an OCC regulation requires an applicant (“you”) to
follow the public notice procedures in this subpart.

§ 116.55 What information must I include in my public notice?

Y our public notice must include the following:

(a) Your name and address.
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(b) The type of application.

(c) The name of the depository institution(s) that is the subject matter of the
application.

(d) A statement indicating that the public may submit comments to the
appropriate OCC licensing office(s).

(e) The address of the appropriate OCC offices where the public may submit
comments.

() The date that the comment period closes.

(g) A statement indicating that the nonconfidential portions of the application are
on file with the OCC, and are available for public inspection during regular business
hours.

(h) Any other information that the OCC requires you to publish.

§116.60 When must I publish the public notice?

Y ou must publish a public notice of the application no earlier than seven days

before and no later than the date of filing of the application.
§ 116.70 Where must I publish the public notice?
Y ou must publish the notice in a newspaper having a general circulation in the

communities indicated in the following chart:

You must publish in the following

If you file . .. communities . . .

(a) An application for permission to organize | The community in which your home

under § 143.2 of this chapter, a Bank Merger  [office is located.
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Act application under § 163.22(a) of this
chapter, an application to convert to a Federal
charter under § 143.8 or § 152.18 of this
chapter, or an application for a mutual to stock

conversion under part 192 of this chapter . . .

(b) An application to establish a branch office

under § 145.95 of this chapter . . .

The community to be served by the

branch office.

(c) An application for the change of permanent
location of a home or branch office under §

145.95 of this chapter . . .

The community in which the existing
office is located and the community to

be served by the new office.

(d) A change of control notice under part 174 of

this chapter . . .

The community in which the home
office of the savings association whose
stock is to be acquired is located and, if
applicable, the community in which the
home office of the acquiror's largest
subsidiary savings association is

located.

§ 116.80 What language must I use in my publication?

(a) English. You must publish the notice in a newspaper printed in the English

language.

(b) Other than English. If the OCC determines that the primary language of a

significant number of adult residents of the community is a language other than English,
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the OCC may require that you simultaneously publish additional notice(s) in the
community in the appropriate language(s).

Subpart C—Comment Procedures

§ 116.100 What does this subpart do?

This subpart contains the procedures governing the submission of public
comments on certain types of applications or notices (“applications”) pending before the
OCC. It applies whenever a regulation incorporates the procedures in this subpart, or
where otherwise required by the OCC.

§116.110 Who may submit a written comment?

Any person may submit a written comment supporting or opposing an application.
§116.120 What information should a comment include?

(a) A comment should recite relevant facts, including any demographic,
economic, or financial data, supporting the commenter's position. A comment opposing
an application should also:

(1) Address at least one of the reasons why the OCC may deny the application
under the relevant statute or regulation;

(2) Recite any relevant facts and supporting data addressing these reasons; and,

(3) Address how the approval of the application could harm the commenter or any
community.

(b) A commenter must include any request for a meeting under § 116.170 in its
comment. The commenter must describe the nature of the issues or facts to be discussed
and the reasons why written submissions are insufficient to adequately address these facts

or issues.
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§116.130 Where are comments filed?

A commenter must file with the appropriate OCC licensing office (see §
116.40(a)(2)). The commenter must simultaneously send a copy of the comment to the
applicant.

§ 116.140 How long is the comment period?

(a) General. Except as provided in paragraph (b) of this section, a commenter
must file a written comment with the OCC within 30 calendar days after the date of
publication of the initial public notice.

(b) Late-filed comments. The OCC may consider late-filed comments if the OCC

determines that the comment will assist in the disposition of the application.
Subpart D—Meeting Procedures
§ 116.160 What does this subpart do?

This subpart contains meeting procedures. It applies whenever a regulation
incorporates the procedures in this subpart, or when otherwise required by the OCC.
8§ 116.170 When will the OCC conduct a meeting on an application?

(a) The OCC will grant a meeting request or conduct a meeting on its own
initiative, if it finds that written submissions are insufficient to address facts or issues
raised in an application, or otherwise determines that a meeting will benefit the decision-
making process. The OCC may limit the issues considered at the meeting to issues that
the OCC decides are relevant or material.

(b) The OCC will inform the applicant and all commenters requesting a meeting
of its decision to grant or deny a meeting request, or of its decision to conduct a meeting

on its own initiative.
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(c) If the OCC decides to conduct a meeting, the OCC will invite the applicant
and any commenters requesting a meeting and raising an issue that the OCC intends to
consider at the meeting. The OCC may also invite other interested persons to attend. The
OCC will inform the participants of the date, time, location, issues to be considered, and
format for the meeting a reasonable time before the meeting.

§116.180 What procedures govern the conduct of the meeting?
(a) The OCC may conduct meetings in any format including, but not limited to, a
telephone conference, a face-to-face meeting, or a more formal meeting.

(b) The Administrative Procedure Act (5 U.S.C. 551 et seq.), the Federal Rules of
Evidence (28 U.S.C. Appendix), the Federal Rules of Civil Procedure (28 U.S.C. Rule 1
et seq.), the OCC Rules of Practice and Procedure in Adjudicatory Proceedings (12 CFR
parts 19 and part 109) do not apply to meetings under this section.

§116.185 Will the OCC approve or disapprove an application at a meeting?

The OCC will not approve or deny an application at a meeting under this subpart.
8§ 116.190 Will a meeting affect application processing time frames?

If the OCC decides to conduct a meeting, it may suspend applicable application
processing time frames, including the time frames for deeming an application complete
and the applicable approval time frames in subpart E of this part. If the OCC suspends
applicable application processing time frames, the time period will resume when the
OCC determines that a record has been developed that sufficiently supports a
determination on the issues considered at the meeting.

Subpart E—OCC Review

Expedited Treatment
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§ 116.200 If I file a notice under expedited treatment, when may | engage in the
proposed activities?

If you are eligible for expedited treatment and you have appropriately filed your
notice with the OCC, you may engage in the proposed activities upon the expiration of 30
days after the filing date of your notice, unless the OCC takes one of the following
actions before the expiration of that time period:

(a) The OCC notifies you in writing that you must file additional information
supplementing your notice. If you are required to file additional information, you may
engage in the proposed activities upon the expiration of 30 calendar days after the date
you file the additional information, unless the OCC takes one of the actions described in
paragraphs (b) through (d) of this section before the expiration of that time period,

(b) The OCC notifies you in writing that your notice is subject to standard
treatment under this subpart. The OCC will subject your notice to standard treatment if it
raises a supervisory concern, raises a significant issue of law or policy, or requires
significant additional information;

(c) The OCC notifies you in writing that it is suspending the applicable time
frames under § 116.190; or

(d) The OCC notifies you that it disapproves your notice.

Standard Treatment
§ 116.210 What will the OCC do after I file my application?
(a) OCC action. Within 30 calendar days after the filing date of your application,

the OCC will take one of the following actions:

Ifthe OCC * * * Then * * *
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(1) Notifies you, in writing, that your

application is complete * * *

The applicable review period will begin on
the date that the OCC deems your

application complete.

(2) Notifies you, in writing, that you must
submit addition information to complete

your application * * *

Y ou must submit the required additional

information under § 116.220.

(3) Notifies you, in writing, that your

application is materially deficient * * *

The OCC will not process your application.

(4) Takes no action * * *

Y our application is deemed complete. The
applicable review period will begin on the

day the 30-day time period expires.

(b) Waiver requests. If your application includes a request for waiver of an

information requirement under § 116.25(b), and the OCC has not notified you that you

must submit additional information under paragraph (a)(2) of this section, your request

for waiver is granted.

§ 116.220 If the OCC requests additional information to complete my application,

how will it process my application?

(a) You may use the following chart to determine the procedure that applies to

your submission of additional information under § 116.210(a)(1):

If, within 30 calendar

days after the date of

Then, the OCC may * * *,

And * * *
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the OCC’s request for
additional

information * * *

(1) You file a response to
all information

requests * * *

(1) Notify you in writing within 15
days after the filing date of your
response that your application is

complete * * *

The applicable review
period will begin on the
date that the OCC
deems your application

complete.

(i1) Notify you in writing within 15
calendar days after the filing date of
your response that you must submit
additional information regarding
matters derived from or prompted by
information already furnished or any
additional information necessary to
resolve the issues presented in your

application * * *

You must respond to
the additional
information request
within the time period
required by the OCC.
The OCC will review
your response under the
procedures described in

this section.

(ii1) Notify you in writing within 15
calendar days after the filing date of
your response that your application is

materially deficient * * *

The OCC will not
process your

application.
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(iv) Take no action within 15 calendar
days after the filing date of your

response * * *

Your application is
deemed complete. The
applicable review
period will begin on the
day that the 15-day

time period expires.

(2) You request an
extension of time to file
additional

information * * *

(1) Grant an extension, in writing,
specifying the number of days for the

extension * * *

You must fully respond
within the extended
time period specified
by the OCC. The OCC
will review your
response under the
procedures described

under this section.

(i1) Notify you in writing that your
extension request is

disapproved * * *

The OCC will not
process your
application further.
You may resubmit the
application for
processing as a new
filing under the

applicable regulation.
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(3) You fail to respond

completely * * *

(1) Notify you in writing that your
application is deemed

withdrawn * * *

The OCC will not
process your
application further.
You may resubmit the
application for
processing as a new
filing under the

applicable regulation.

(i1) Notify you, in writing, that your
response is incomplete and extend the
response period, specifying the
number of days for the respond

extension * * *

You must fully respond
within the extended
time period specified
by the OCC. The OCC
will review your
response under the
procedures described

under this section.

(b) The OCC may extend the 15-day period referenced in paragraph (a)(1) of this

section by up to 15 calendar days, if the OCC requires the additional time to review your

response. The OCC will notify you that it has extended the period before the end of the

initial 15-day period and will briefly explain why the extension is necessary.

(c) If your response filed under paragraph (a)(1) of this section includes a request

for a waiver of an informational requirement, your request for a waiver is granted if the

OCC fails to act on it within 15 calendar days after the filing of your response, unless the
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OCC extends the review period under paragraph (b). If the OCC extends the review
period under paragraph (b), your request is granted if the OCC fails to act on it by the end
of the extended review period.

§116.230 Will the OCC conduct an eligibility examination?

(a) Eligibility examination. The OCC may notify you at any time before it deems

your application complete that it will conduct an eligibility examination. If the OCC
decides to conduct an eligibility examination, it will not deem your application complete
until it concludes the examination.

(b) Additional information. The OCC may, as a result of the eligibility

examination, notify you that you must submit additional information to complete your
application. If so, you must respond to the additional information request within the time
period required by the OCC. The OCC will review your response under the procedures
described in § 116.220.
8 116.240 What may the OCC require me to do after my application is deemed
complete?

After your application is deemed complete, but before the end of the applicable
review period,

(a) The OCC may require you to provide additional information if the information
is necessary to resolve or clarify the issues presented by your application.

(b) The OCC may determine that a major issue of law or a change in
circumstances arose after you filed your application, and that the issue or changed
circumstances will substantially effect your application. If the OCC identifies such an

issue or changed circumstances, it may:
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(1) Notify you, in writing, that your application is now incomplete and require
you to submit additional information to complete the application under the procedures
described at § 116.220; and

(2) Require you to publish a new public notice of your application under §
116.250.

§ 116.250 Will the OCC require me to publish a new public notice?
(a) If your application was subject to a publication requirement, the OCC may
require you to publish a new public notice of your application if:

(1) You submitted a revision to the application, you submitted new or additional
information, or a major issue of law or a change in circumstances arose after the filing of
your application; and

(2) The OCC determines that additional comment on these matters is appropriate
because of the significance of the new information or circumstances.

(b) The OCC will notify you in writing if you must publish a new public notice of
your revised application.

(c) If you are required to publish a new public notice of your revised application,
you must notify the OCC after you publish the new public notice.

8 116.260 May the OCC suspend processing of my application?
(a) Suspension. The OCC may, at any time, indefinitely suspend processing of
your application if:

(1) The OCC, another governmental entity, or a self-regulatory trade or
professional organization initiates an investigation, examination, or administrative

proceeding that is relevant to the OCC's evaluation of your application;
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(2) You request the suspension or there are other extraordinary circumstances that
have a significant impact on the processing of your application.

(b) Notice. The OCC will promptly notify you, in writing, if it suspends your
application.
§ 116.270 How long is the OCC review period?

(a) General. The applicable OCC review period is 60 calendar days after the date
that your application is deemed complete, unless an applicable OCC regulation specifies
a different review period.

(b) Multiple applications. If you submit more than one application in connection

with a proposed action or if two or more applicants submit related applications, the
applicable review period for all applications is the review period for the application with
the longest review period, subject to statutory review periods.

(c) Extensions. (1) The OCC may extend the review period for up to 30 calendar
days beyond the period described in paragraph (a) or (b) of this section. The OCC must
notify you in writing of the extension and the duration of the extension. The OCC must
issue the written extension before the end of the review period.

(2) The OCC may also extend the review period as needed until it acts on the
application, if the application presents a significant issue of law or policy that requires
additional time to resolve. The OCC must notify you in writing of the extension and the
general reasons for the extension. The OCC must issue the written extension before the
end of the review period, including any extension of that period under paragraph (c)(1) of
this section. This section applies to notices filed under § 174 of this chapter.

8 116.280 How will I know if my application has been approved?
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(a) OCC approval or denial. (1) The OCC will approve or deny your application

before the expiration of the applicable review period, including any extensions of the
review period.

(2) The OCC will promptly notify you in writing of its decision to approve or
deny your application.

(b) No OCC action. If the OCC fails to act under paragraph (a)(1) of this section,

your application is approved.
§116.290 What will happen if the OCC does not approve or disapprove my
application within two calendar years after the filing date?

If the OCC has not approved or denied your pending application within two
calendar years after the filing date under § 116.45, the OCC will notify you, in writing,
that your application is deemed withdrawn unless the OCC determines that you are
actively pursuing a final OCC determination on your application. You are not actively
pursuing a final OCC determination if you have failed to timely take an action required
under this part, including filing required additional information, or the OCC has
suspended processing of your application under § 116.260 based on circumstances that
are, in whole or in part, within your control and you have failed to take reasonable steps

to resolve these circumstances.
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Part 1286—NONDISCRIMINATION REQUIREMENTS

Sec.

128.1 Definitions.

128.2 Nondiscrimination in lending and other services.
128.3 Nondiscrimination in applications.

128.4 Nondiscriminatory advertising.

128.5 Equal Housing Lender Poster.

128.6 Loan application register.

128.7 Nondiscrimination in employment.

128.8 Complaints.

128.9 Guidelines relating to nondiscrimination in lending.
128.10 Supplementary guidelines.

128.11 Nondiscriminatory appraisal and underwriting.

Authority: 12 U.S.C. 1464, 5412(b)(2)(B).

§ 128.1 Definitions.

As used in this part 128—

(a) Application. For purposes of this part, an application for a loan or other

service is as defined in Regulation C, 12 CFR 203.2(b).

(b) Savings association. The term “savings association” means any Federal

savings association as defined in 12 U.S.C. 1813(b)(2).
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(c) Dwelling. The term “dwelling” means a residential structure (whether or not it
is attached to real property) located in a state of the United States of America, the District
of Colombia, or the Commonwealth of Puerto Rico. The term includes an individual

condominium unit, cooperative unit, or mobile or manufactured home.

8 128.2 Nondiscrimination in lending and other services.

(a) No savings association may deny a loan or other service, or discriminate in
the purchase of loans or securities or discriminate in fixing the amount, interest rate,
duration, application procedures, collection or enforcement procedures, or other terms or
conditions of such loan or other service on the basis of the age or location of the
dwelling, or on the basis of the race, color, religion, sex, handicap, familial status (having
one or more children under the age of 18), marital status, age (provided the person has the

capacity to contract) or national origin of:

(1) An applicant or joint applicant;

(2) Any person associated with an applicant or joint applicant regarding such loan

or other service, or with the purposes of such loan or other service;

(3) The present or prospective owners, lessees, tenants, or occupants of the

dwelling(s) for which such loan or other service is to be made or given;

(4) The present or prospective owners, lessees, tenants, or occupants of other
dwellings in the vicinity of the dwelling(s) for which such loan or other service is to be

made or given.
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(b) A savings association shall consider without prejudice the combined income

of joint applicants for a loan or other service.

(c) No savings association may discriminate against an applicant for a loan or
other service on any prohibited basis (as defined in 12 CFR 202.2(z) and 24 CFR part

100).

Note to § 128.2: See also, §128.9 (b) and (c).

§ 128.3 Nondiscrimination in applications.

(a) No savings association may discourage, or refuse to allow, receive, or
consider, any application, request, or inquiry regarding a loan or other service, or
discriminate in imposing conditions upon, or in processing, any such application, request,
or inquiry on the basis of the age or location of the dwelling, or on the basis of the race,
color, religion, sex, handicap, familial status (having one or more children under the age
of 18), marital status, age (provided the person has the capacity to contract), national
origin, or other characteristics prohibited from consideration in §128.2(c) of this part, of

the prospective borrower or other person, who:

(1) Makes application for any such loan or other service;

(2) Requests forms or papers to be used to make application for any such loan or

other service; or

(3) Inquires about the availability of such loan or other service.
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(b) A savings association shall inform each inquirer of his or her right to file a
written loan application, and to receive a copy of the association's underwriting

standards.

Note§ 128.3: See also, §128.9(a) through (d).

8 128.4 Nondiscriminatory advertising.

No savings association may directly or indirectly engage in any form of
advertising that implies or suggests a policy of discrimination or exclusion in violation of
title VIII of the Civil Rights Acts of 1968, the Equal Credit Opportunity Act, or this part
128. Advertisements for any loan for the purpose of purchasing, constructing, improving,
repairing, or maintaining a dwelling or any loan secured by a dwelling shall include a

facsimile of the following logotype and legend:

EQUAL HOUSING
LENDER

§ 128.5 Equal Housing Lender Poster.

(a) Each savings association shall post and maintain one or more Equal Housing
Lender Posters, the text of which is prescribed in paragraph (b) of this section, in the
lobby of each of its offices in a prominent place or places readily apparent to all persons
seeking loans. The poster shall be at least 11 by 14 inches in size, and the text shall be

easily legible. It is recommended that savings associations post a Spanish language
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version of the poster in offices serving areas with a substantial Spanish-speaking

population.

(b) The text of the Equal Housing Lender Poster shall be as follows:

EQUAL HOUSING
LENDER

We Do Business In Accordance With Federal Fair Lending Laws.

UNDER THE FEDERAL FAIR HOUSING ACT, IT IS ILLEGAL, ON THE BASIS OF
RACE, COLOR, NATIONAL ORIGIN, RELIGION, SEX, HANDICAP, OR

FAMILIAL STATUS (HAVING CHILDREN UNDER THE AGE OF 18) TO:

[ ]Deny a loan for the purpose of purchasing, constructing, improving, repairing or

maintaining a dwelling or to deny any loan secured by a dwelling; or

[ ]Discriminate in fixing the amount, interest rate, duration, application procedures, or

other terms or conditions of such a loan or in appraising property.

IF YOU BELIEVE YOU HAVE BEEN DISCRIMINATED AGAINST, YOU

SHOULD:

SEND A COMPLAINT TO:
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Assistant Secretary for Fair Housing and Equal Opportunity, Department of Housing and

Urban Development, Washington, DC 20410.

For processing under the Federal Fair Housing Act

AND TO:

[Insert contact information for appropriate Federal regulator]

For processing under applicable Regulations.

UNDER THE EQUAL CREDIT OPPORTUNITY ACT, IT IS ILLEGAL TO

DISCRIMINATE IN ANY CREDIT TRANSACTION:

[ ]On the basis of race, color, national origin, religion, sex, marital status, or age;

[ ]Because income is from public assistance; or

[ |Because a right has been exercised under the Consumer Credit Protection Act.

IF YOU BELIEVE YOU HAVE BEEN DISCRIMINATED AGAINST, YOU SHOULD

SEND A COMPLAINT TO:

[Insert contact information for appropriate Federal regulator]

§ 128.6 Loan application register.
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Savings associations and other lenders required to file Home Mortgage Disclosure
Act Loan Application Registers with the OCC in accordance with 12 CFR part 203 must
enter the reason for denial, using the codes provided in 12 CFR part 203, with respect to

all loan denials.

§ 128.7 Nondiscrimination in employment.

(a) No savings association shall, because of an individual's race, color, religion,

sex, or national origin:

(1) Fail or refuse to hire such individual;

(2) Discharge such individual;

(3) Otherwise discriminate against such individual with respect to such
individual's compensation, promotion, or the terms, conditions, or privileges of such

individual's employment; or

(4) Discriminate in admission to, or employment in, any program of

apprenticeship, training, or retraining, including on-the-job training.

(b) No savings association shall limit, segregate, or classify its employees in any
way which would deprive or tend to deprive any individual of employment opportunities
or otherwise adversely affect such individual's status as an employee because of such

individual's race, color, religion, sex, or national origin.
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(c) No savings association shall discriminate against any employee or applicant
for employment because such employee or applicant has opposed any employment
practice made unlawful by Federal, state, or local law or regulation or because he has in
good faith made a charge of such practice or testified, assisted, or participated in any
manner in an investigation, proceeding, or hearing of such practice by any lawfully

constituted authority.

(d) No savings association shall print or publish or cause to be printed or
published any notice or advertisement relating to employment by such savings
association indicating any preference, limitation, specification, or discrimination based on

race, color, religion, sex, or national origin.

(e) This regulation shall not apply in any case in which the Federal Equal
Employment Opportunities law is made inapplicable by the provisions of section 2000e—

1 or sections 2000e-2 (e) through (j) of title 42, United States Code.

(f) Any violation of the following laws or regulations by a savings association

shall be deemed to be a violation of this part 128:

(1) The Equal Employment Opportunity Act, as amended, 42 U.S.C. 2000e—
2000h-2, and Equal Employment Opportunity Commission (EEOC) regulations at 29

CFR part 1600;

(2) The Age Discrimination in Employment Act, 29 U.S.C. 621-633, and EEOC

and Department of Labor regulations;
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(3) Office of Federal Contract Compliance Programs (OFCCP) regulations at 41

CFR part 60;

(4) The Veterans Employment and Readjustment Act of 1972, 38 U.S.C. 2011-
2012, and the Vietnam Era Veterans Readjustment Adjustment Assistance Act of 1974,

38 U.S.C. 2021-2026;

(5) The Rehabilitation Act of 1973, 29 U.S.C. 701 et seq.; and

(6) The Immigration and Nationality Act, 8 U.S.C. 1324b, and INS regulations at

8 CFR part 274a.

§ 128.8 Complaints.

Complaints alleging violations of the Fair Housing Act by a savings association
shall be referred to the Assistant Secretary for Fair Housing and Equal Opportunity, U.S.
Department of Housing and Urban Development, Washington, DC 20410 for processing
under the Fair Housing Act, and to the appropriate Federal regulator for processing under
applicable regulations. Complaints regarding discrimination in employment by a savings
association should be referred to the Equal Employment Opportunity Commission,
Washington, DC 20506 and a copy, for information only, sent to the appropriate Federal

regulator.

§ 128.9 Guidelines relating to nondiscrimination in lending.

(a) General. Fair housing and equal opportunity in home financing is a policy of

the United States established by Federal statutes and Presidential orders and
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proclamations. In furtherance of the Federal civil rights laws and the economical home
financing purposes of the statutes administered by the OCC, the OCC has adopted, in part
128 of this chapter, nondiscrimination regulations that, among other things, prohibit
arbitrary refusals to consider loan applications on the basis of the age or location of a
dwelling, and prohibit discrimination based on race, color, religion, sex, handicap,
familial status (having one or more children under the age of 18), marital status, age
(provided the person has the capacity to contract), or national origin in fixing the amount,
interest rate, duration, application procedures, collection or enforcement procedures, or
other terms or conditions of housing related loans. Such discrimination is also prohibited
in the purchase of loans and securities. This section provides supplementary guidelines to
aid savings associations in developing and implementing nondiscriminatory lending
policies. Each savings association should reexamine its underwriting standards at least

annually in order to ensure equal opportunity.

(b) Loan underwriting standards. The basic purpose of the nondiscrimination

regulations is to require that every applicant be given an equal opportunity to obtain a
loan. Each loan applicant's creditworthiness should be evaluated on an individual basis
without reference to presumed characteristics of a group. The use of lending standards
which have no economic basis and which are discriminatory in effect is a violation of law
even in the absence of an actual intent to discriminate. However, a standard which has a
discriminatory effect is not necessarily improper if its use achieves a genuine business
need which cannot be achieved by means which are not discriminatory in effect or less

discriminatory in effect.
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(c) Discriminatory practices— (1) Discrimination on the basis of sex or marital

status. The Civil Rights Act of 1968 and the National Housing Act prohibit
discrimination in lending on the basis of sex. The Equal Credit Opportunity Act, in
addition to this prohibition, forbids discrimination on the basis of marital status. Refusing
to lend to, requiring higher standards of creditworthiness of, or imposing different
requirements on, members of one sex or individuals of one marital status, is
discrimination based on sex or marital status. Loan underwriting decisions must be based
on an applicant's credit history and present and reasonably foreseeable economic
prospects, rather than on the basis of assumptions regarding comparative differences in
creditworthiness between married and unmarried individuals, or between men and

women.

(2) Discrimination on the basis of language. Requiring fluency in the English

language as a prerequisite for obtaining a loan may be a discriminatory practice based on

national origin.

(3) Income of husbands and wives. A practice of discounting all or part of either

spouse's income where spouses apply jointly is a violation of section 527 of the National
Housing Act. As with other income, when spouses apply jointly for a loan, the
determination as to whether a spouse's income qualifies for credit purposes should
depend upon a reasonable evaluation of his or her past, present, and reasonably
foreseeable economic circumstances. Information relating to child-bearing intentions of a

couple or an individual may not be requested.
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(4) Supplementary income. Lending standards which consider as effective only

the non-overtime income of the primary wage-earner may result in discrimination
because they do not take account of variations in employment patterns among individuals
and families. The favored method of loan underwriting reasonably evaluates the credit
worthiness of each applicant based on a realistic appraisal of his or her own past, present,
and foreseeable economic circumstances. The determination as to whether primary
income or additional income qualifies as effective for credit purposes should depend
upon whether such income may reasonably be expected to continue through the early
period of the mortgage risk. Automatically discounting other income from bonuses,
overtime, or part-time employment, will cause some applicants to be denied financing
without a realistic analysis of their credit worthiness. Since statistics show that minority
group members and low- and moderate-income families rely more often on such
supplemental income, the practice may be racially discriminatory in effect, as well as

artificially restrictive of opportunities for home financing.

(5) Applicant's prior history. Loan decisions should be based upon a realistic

evaluation of all pertinent factors respecting an individual's creditworthiness, without
giving undue weight to any one factor. The savings association should, among other

things, take into consideration that:

(1) In some instances, past credit difficulties may have resulted from

discriminatory practices;

(i1) A policy favoring applicants who previously owned homes may perpetuate

prior discrimination;
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(ii1) A current, stable earnings record may be the most reliable indicator of credit[

worthiness, and entitled to more weight than factors such as educational level attained;

(iv) Job or residential changes may indicate upward mobility; and

(v) Preferring applicants who have done business with the lender can perpetuate

previous discriminatory policies.

(6) Income level or racial composition of area. Refusing to lend or lending on less

favorable terms in particular areas because of their racial composition is unlawful.
Refusing to lend, or offering less favorable terms (such as interest rate, downpayment, or
maturity) to applicants because of the income level in an area can discriminate against

minority group persons.

(7) Age and location factors. Sections 128.2, 128.11, and 128.3 of this chapter

prohibit loan denials based upon the age or location of a dwelling. These restrictions are
intended to prohibit use of unfounded or unsubstantiated assumptions regarding the effect
upon loan risk of the age of a dwelling or the physical or economic characteristics of an
area. Loan decisions should be based on the present market value of the property offered
as security (including consideration of specific improvements to be made by the
borrower) and the likelihood that the property will retain an adequate value over the term
of the loan. Specific factors which may negatively affect its short-range future value (up
to 3—5 years) should be clearly documented. Factors which in some cases may cause the
market value of a property to decline are recent zoning changes or a significant number

of abandoned homes in the immediate vicinity of the property. However, not all zoning
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changes will cause a decline in property values, and proximity to abandoned buildings
may not affect the market value of a property because of rehabilitation programs or
affirmative lending programs, or because the cause of abandonment is unrelated to high
risk. Proper underwriting considerations include the condition and utility of the
improvements, and various physical factors such as street conditions, amenities such as
parks and recreation areas, availability of public utilities and municipal services, and
exposure to flooding and land faults. However, arbitrary decisions based on age or
location are prohibited, since many older, soundly constructed homes provide housing

opportunities which may be precluded by an arbitrary lending policy.

(8) Fair Housing Act (title VIII, Civil Rights Act of 1968, as amended). Savings

associations must comply with all regulations promulgated by the Department of Housing
and Urban Development to implement the Fair Housing Act, found at 24 CFR parts 100
through 125, except that they shall use the Equal Housing Lender logo and poster
prescribed by OCC regulations at 12 CFR 128.4 and 128.5 rather than the Equal Housing

Opportunity logo and poster required by 24 CFR part 110.

(d) Marketing practices. Savings associations should review their advertising and

marketing practices to ensure that their services are available without discrimination to
the community they serve. Discrimination in lending is not limited to loan decisions and
underwriting standards; a savings association does not meet its obligations to the
community or implement its equal lending responsibility if its marketing practices and
business relationships with developers and real estate brokers improperly restrict its

clientele to segments of the community. A review of marketing practices could begin
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with an examination of an association's loan portfolio and applications to ascertain
whether, in view of the demographic characteristics and credit demands of the
community in which the institution is located, it is adequately serving the community on
a nondiscriminatory basis. The OCC will systematically review marketing practices

where evidence of discrimination in lending is discovered.

§128.10 Supplementary guidelines.

The policy statement found at 12 CFR 128.9 supplements this part and should be
read together with this part. Refer also to the HUD Fair Housing regulations at 24 CFR
parts 100 through 125, Federal Reserve Regulation B at 12 CFR part 202, and Federal

Reserve Regulation C at 12 CFR part 203.

§ 128.11 Nondiscriminatory appraisal and underwriting.

(a) Appraisal. No savings association may use or rely upon an appraisal of a
dwelling which the savings association knows, or reasonably should know, is
discriminatory on the basis of the age or location of the dwelling, or is discriminatory per

se or in effect under the Fair Housing Act of 1968 or the Equal Credit Opportunity Act.

(b) Underwriting. Each savings association shall have clearly written, nonl |
discriminatory loan underwriting standards, available to the public upon request, at each
of its offices. Each association shall, at least annually, review its standards, and business

practices implementing them, to ensure equal opportunity in lending

Note to §128.11: See also, §128.9(b), (c)(6), and (c)(7).
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PART 133—DISCLOSURE AND REPORTING OF CRA-RELATED

AGREEMENTS

Sec.

133.1 Purpose and scope of this part.

133.2 Definition of covered agreement.

133.3 CRA communications.

133.4 Fulfillment of the CRA

133.5 Related agreements considered a single agreement.
133.6 Disclosure of covered agreements.

133.7 Annual reports.

133.8 Release of information under FOIA.

133.9 Compliance provisions.

133.10 [Reserved]

133.11 Other definitions and rules of construction used in this part.

Authority: 12 U.S.C. 1462a, 1463, 1464, 1831y and 5412(b)(2)(B).

8 133.1 Purpose and scope of this part.

(a)_General. This part implements section 711 of the Gramm-Leach-Bliley Act
(12 U.S.C. 1831y). That section requires any nongovernmental entity or person (NGEP),
insured depository institution, or affiliate of an insured depository institution that enters
into a covered agreement to—

(1) Make the covered agreement available to the public and the appropriate

Federal banking agency; and
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(2) File an annual report with the appropriate Federal banking agency concerning
the covered agreement.

(b) Scope of this part. The provisions of this part apply to—

(1) Federal savings associations and their subsidiaries;

(2) [Reserved]

(3) Affiliates of Federal savings associations; and

(4) NGEPs that enter into covered agreements with any company listed in
paragraphs (b)(1) and (b)(2) of this section.

(c) Relation to Community Reinvestment Act. This part does not affect in any

way the Community Reinvestment Act of 1977 (CRA) (12 U.S.C. 2901 et seq. ), the
OCC's Community Reinvestment rule at 12 CFR part 195, or the OCC's interpretations or
administration of the CRA or Community Reinvestment rule.

(d) Examples. (1) The examples in this part are not exclusive. Compliance with an
example, to the extent applicable, constitutes compliance with this part.

(2) Examples in a paragraph illustrate only the issue described in the paragraph
and do not illustrate any other issues that may arise in this part.
§ 133.2 Definition of covered agreement.

(a) General definition of covered agreement. A covered agreement is any

contract, arrangement, or understanding that meets all of the following criteria—
(1) The agreement is in writing.
(2) The parties to the agreement include—
(1) One or more insured depository institutions or affiliates of an insured

depository institution; and
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(i1) One or more NGEPs.

(3) The agreement provides for the insured depository institution or any affiliate
to—

(1) Provide to one or more individuals or entities (whether or not parties to the
agreement) cash payments, grants, or other consideration (except loans) that have an
aggregate value of more than $10,000 in any calendar year; or

(i) Make to one or more individuals or entities (whether or not parties to the
agreement) loans that have an aggregate principal amount of more than $50,000 in any
calendar year.

(4) The agreement is made pursuant to, or in connection with, the fulfillment of
the CRA, as defined in § 133.4 of this part.

(5) The agreement is with a NGEP that has had a CRA communication as
described in § 133.3 of this part prior to entering into the agreement.

(b) Examples concerning written arrangements or understandings —(1) Example

1. A NGEP meets with an insured depository institution and states that the institution
needs to make more community development investments in the NGEP's community.
The NGEP and insured depository institution do not reach an agreement concerning the
community development investments the institution should make in the community, and
the parties do not reach any mutual arrangement or understanding. Two weeks later, the
institution unilaterally issues a press release announcing that it has established a general
goal of making $100 million of community development grants in low- and moderate-

income neighborhoods served by the insured depository institution over the next 5 years.
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The NGEP is not identified in the press release. The press release is not a written
arrangement or understanding.

(2) Example 2. A NGEP meets with an insured depository institution and states
that the institution needs to offer new loan programs in the NGEP's community. The
NGEDP and the insured depository institution reach a mutual arrangement or
understanding that the institution will provide additional loans in the NGEP's community.
The institution tells the NGEP that it will issue a press release announcing the program.
Later, the insured depository institution issues a press release announcing the loan
program. The press release incorporates the key terms of the understanding reached
between the NGEP and the insured depository institution. The written press release
reflects the mutual arrangement or understanding of the NGEP and the insured depository
institution and is, therefore, a written arrangement or understanding.

(3) Example 3. An NGEP sends a letter to an insured depository institution
requesting that the institution provide a $15,000 grant to the NGEP. The insured
depository institution responds in writing and agrees to provide the grant in connection
with its annual grant program. The exchange of letters constitutes a written arrangement

or understanding.

(c) Loan agreements that are not covered agreements. A covered agreement does
not include—

(1) Any individual loan that is secured by real estate; or

(2) Any specific contract or commitment for a loan or extension of credit to an
individual, business, farm, or other entity, or group of such individuals or entities, if—

(1) The funds are loaned at rates that are not substantially below market rates; and
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(i1) The loan application or other loan documentation does not indicate that the
borrower intends or is authorized to use the borrowed funds to make a loan or extension
of credit to one or more third parties.

(d) Examples concerning loan agreements —(1) Example 1. An insured

depository institution provides an organization with a $1 million loan that is documented
in writing and is secured by real estate owned or to-be-acquired by the organization. The
agreement is an individual mortgage loan and is exempt from coverage under paragraph
(c)(1) of this section, regardless of the interest rate on the loan or whether the
organization intends or is authorized to re-loan the funds to a third party.

(2) Example 2. An insured depository institution commits to provide a $500,000
line of credit to a small business that is documented by a written agreement. The loan is
made at rates that are within the range of rates offered by the institution to similarly
situated small businesses in the market and the loan documentation does not indicate that
the small business intends or is authorized to re-lend the borrowed funds. The agreement
is exempt from coverage under paragraph (c)(2) of this section.

(3) Example 3. An insured depository institution offers small business loans that
are guaranteed by the Small Business Administration (SBA). A small business obtains a
$75,000 loan, documented in writing, from the institution under the institution's SBA
loan program. The loan documentation does not indicate that the borrower intends or is
authorized to re-lend the funds. Although the rate charged on the loan is well below that
charged by the institution on commercial loans, the rate is within the range of rates that

the institution would charge a similarly situated small business for a similar loan under
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the SBA loan program. Accordingly, the loan is not made at substantially below market
rates and is exempt from coverage under paragraph (c)(2) of this section.

(4) Example 4. A bank holding company enters into a written agreement with a
community development organization that provides that insured depository institutions
owned by the bank holding company will make $250 million in small business loans in
the community over the next 5 years. The written agreement is not a specific contract or
commitment for a loan or an extension of credit and, thus, is not exempt from coverage
under paragraph (c)(2) of this section. Each small business loan made by the insured
depository institution pursuant to this general commitment would, however, be exempt
from coverage if the loan is made at rates that are not substantially below market rates
and the loan documentation does not indicate that the borrower intended or was
authorized to re-lend the funds.

(e) Agreements that include exempt loan agreements. If an agreement includes a

loan, extension of credit or loan commitment that, if documented separately, would be
exempt under paragraph (c) of this section, the exempt loan, extension of credit or loan
commitment may be excluded for purposes of determining whether the agreement is a
covered agreement.

(f) Determining annual value of agreements that lack schedule of disbursements.

For purposes of paragraph (a)(3) of this section, a multi-year agreement that does not
include a schedule for the disbursement of payments, grants, loans or other consideration
by the insured depository institution or affiliate, is considered to have a value in the first
year of the agreement equal to all payments, grants, loans and other consideration to be

provided at any time under the agreement.
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§ 133.3 CRA communications.

(a) Definition of CRA communication. A CRA communication is any of the

following—

(1) Any written or oral comment or testimony provided to a Federal banking
agency concerning the adequacy of the performance under the CRA of the insured
depository institution, any affiliated insured depository institution, or any CRA affiliate.

(2) Any written comment submitted to the insured depository institution that
discusses the adequacy of the performance under the CRA of the institution and must be
included in the institution's CRA public file.

(3) Any discussion or other contact with the insured depository institution or any
affiliate about—

(1) Providing (or refraining from providing) written or oral comments or
testimony to any Federal banking agency concerning the adequacy of the performance
under the CRA of the insured depository institution, any affiliated insured depository
institution, or any CRA affiliate;

(i1) Providing (or refraining from providing) written comments to the insured
depository institution that concern the adequacy of the institution's performance under the
CRA and must be included in the institution's CRA public file; or

(ii1) The adequacy of the performance under the CRA of the insured depository
institution, any affiliated insured depository institution, or any CRA affiliate.

(b) Discussions or contacts that are not CRA communications —(1) Timing of

contacts with a Federal banking agency. An oral or written communication with a Federal
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banking agency is not a CRA communication if it occurred more than 3 years before the
parties entered into the agreement.

(2) Timing of contacts with insured depository institutions and affiliates. A

communication with an insured depository institution or affiliate is not a CRA
communication if the communication occurred—

(1) More than 3 years before the parties entered into the agreement, in the case of
any written communication;

(i1) More than 3 years before the parties entered into the agreement, in the case of
any oral communication in which the NGEP discusses providing (or refraining from
providing) comments or testimony to a Federal banking agency or written comments that
must be included in the institution's CRA public file in connection with a request to, or
agreement by, the institution or affiliate to take (or refrain from taking) any action that is
in fulfillment of the CRA; or

(ii1) More than 1 year before the parties entered into the agreement, in the case of
any other oral communication not described in paragraph (b)(2)(i1).

(3) Knowledge of communication by insured depository institution or affiliate. (i)

A communication is only a CRA communication under paragraph (a) of this section if the
insured depository institution or its affiliate has knowledge of the communication under
paragraph (b)(3)(ii) or (b)(3)(iii) of this section.

(i1)) Communication with insured depository institution or affiliate. An insured

depository institution or affiliate has knowledge of a communication by the NGEP to the

institution or its affiliate under this paragraph only if one of the following representatives
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of the insured depository institution or any affiliate has knowledge of the
communication—

(A) An employee who approves, directs, authorizes, or negotiates the agreement
with the NGEP; or

(B) An employee designated with responsibility for compliance with the CRA or
executive officer if the employee or executive officer knows that the institution or
affiliate is negotiating, intends to negotiate, or has been informed by the NGEP that it
expects to request that the institution or affiliate negotiate an agreement with the NGEP.

(ii1) Other communications. An insured depository institution or affiliate is

deemed to have knowledge of—

(A) Any testimony provided to a Federal banking agency at a public meeting or
hearing;

(B) Any comment submitted to a Federal banking agency that is conveyed in
writing by the agency to the insured depository institution or affiliate; and

(C) Any written comment submitted to the insured depository institution that must
be and is included in the institution's CRA public file.

(4) Communication where NGEP has knowledge. A NGEP has a CRA

communication with an insured depository institution or affiliate only if any of the
following individuals has knowledge of the communication—
(1) A director, employee, or member of the NGEP who approves, directs,

authorizes, or negotiates the agreement with the insured depository institution or affiliate;
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(i1) A person who functions as an executive officer of the NGEP and who knows
that the NGEP is negotiating or intends to negotiate an agreement with the insured
depository institution or affiliate; or

(ii1)) Where the NGEP is an individual, the NGEP.

(c) Examples of CRA communications —(1) Examples of actions that are CRA

communications. The following are examples of CRA communications. These examples

are not exclusive and assume that the communication occurs within the relevant time
period as described in paragraph (b)(1) or (b)(2) of this section and the appropriate
representatives have knowledge of the communication as specified in paragraphs (b)(3)
and (b)(4) of this section.

(1) Example 1. A NGEP files a written comment with a Federal banking agency
that states than an insured depository institution successfully addresses the credit needs of
its community. The written comment is in response to a general request from the agency
for comments on an application of the insured depository institution to open a new branch
and a copy of the comment is provided to the institution.

(i1) Example 2. A NGEP meets with an executive officer of an insured depository
institution and states that the institution must improve its CRA performance.

(ii1) Example 3. A NGEP meets with an executive officer of an insured depository
institution and states that the institution needs to make more mortgage loans in low- and
moderate-income neighborhoods in its community.

(iv) Example 4. A bank holding company files an application with a Federal
banking agency to acquire an insured depository institution. Two weeks later, the NGEP

meets with an executive officer of the bank holding company to discuss the adequacy of
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the performance under the CRA of the target insured depository institution. The insured
depository institution was an affiliate of the bank holding company at the time the NGEP
met with the target institution. (see § 133.11(a) of this part.) Accordingly, the NGEP had
a CRA communication with an affiliate of the bank holding company.

(2) Examples of actions that are not CRA communications. The following are

examples of actions that are not by themselves CRA communications. These examples
are not exclusive.

(1) Example 1. A NGEP provides to a Federal banking agency comments or
testimony concerning an insured depository institution or affiliate in response to a direct
request by the agency for comments or testimony from that NGEP. Direct requests for
comments or testimony do not include a general invitation by a Federal banking agency
for comments or testimony from the public in connection with a CRA performance
evaluation of, or application for a deposit facility (as defined in section 803 of the CRA
(12 U.S.C. 2902(3)) by, an insured depository institution or an application by a company
to acquire an insured depository institution.

(i1) Example 2. A NGEP makes a statement concerning an insured depository
institution or affiliate at a widely attended conference or seminar regarding a general
topic. A public or private meeting, public hearing, or other meeting regarding one or
more specific institutions, affiliates or transactions involving an application for a deposit
facility is not considered a widely attended conference or seminar.

(ii1) Example 3. A NGEP, such as a civil rights group, community group
providing housing and other services in low- and moderate-income neighborhoods,

veterans organization, community theater group, or youth organization, sends a
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fundraising letter to insured depository institutions and to other businesses in its
community. The letter encourages all businesses in the community to meet their
obligation to assist in making the local community a better place to live and work by
supporting the fundraising efforts of the NGEP.

(iv) Example 4. A NGEP discusses with an insured depository institution or
affiliate whether particular loans, services, investments, community development
activities, or other activities are generally eligible for consideration by a Federal banking
agency under the CRA. The NGEP and insured depository institution or affiliate do not
discuss the adequacy of the CRA performance of the insured depository institution or
affiliate.

(v) Example 5. A NGEP engaged in the sale or purchase of loans in the secondary
market sends a general offering circular to financial institutions offering to sell or
purchase a portfolio of loans. An insured depository institution that receives the offering
circular discusses with the NGEP the types of loans included in the loan pool, whether
such loans are generally eligible for consideration under the CRA, and which loans are
made to borrowers in the institution's local community. The NGEP and insured
depository institution do not discuss the adequacy of the institution's CRA performance.

(d) Multiparty covered agreements. (1) A NGEP that is a party to a covered

agreement that involves multiple NGEPs is not required to comply with the requirements
of this part if—

(1) The NGEP has not had a CRA communication; and
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(i1) No representative of the NGEP identified in paragraph (b)(4) of this section
has knowledge at the time of the agreement that another NGEP that is a party to the
agreement has had a CRA communication.

(2) An insured depository institution or affiliate that is a party to a covered
agreement that involves multiple insured depository institutions or affiliates is not
required to comply with the requirements in §§ 133.6 and 133.7 if—

(1) No NGEP that is a party to the agreement has had a CRA communication
concerning the insured depository institution or any affiliate; and

(i1) No representative of the insured depository institution or any affiliate
identified in paragraph (b)(3) of this section has knowledge at the time of the agreement
that an NGEP that is a party to the agreement has had a CRA communication concerning
any other insured depository institution or affiliate that is a party to the agreement.

§ 133.4 Fulfillment of the CRA

(a) List of factors that are in fulfillment of the CRA. Fulfillment of the CRA, for

purposes of this part, means the following list of factors—

(1) Comments to a Federal banking agency or included in CRA public file.

Providing or refraining from providing written or oral comments or testimony to any
Federal banking agency concerning the performance under the CRA of an insured
depository institution or CRA affiliate that is a party to the agreement or an affiliate of a
party to the agreement or written comments that are required to be included in the CRA
public file of any such insured depository institution; or

(2) Activities given favorable CRA consideration. Performing any of the

following activities if the activity is of the type that is likely to receive favorable
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consideration by a Federal banking agency in evaluating the performance under the CRA
of the insured depository institution that is a party to the agreement or an affiliate of a
party to the agreement—

(1) Home-purchase, home-improvement, small business, small farm, community
development, and consumer lending, as described in § 195.22 of this chapter, including
loan purchases, loan commitments, and letters of credit;

(i1) Making investments, deposits, or grants, or acquiring membership shares, that
have as their primary purpose community development, as described in § 195.23 of this
chapter;

(ii1) Delivering retail banking services, as described in § 195.24(d) of this chapter;

(iv) Providing community development services, as described in § 195.24(e) of
this chapter;

(v) In the case of a wholesale or limited-purpose insured depository institution,
community development lending, including originating and purchasing loans and making
loan commitments and letters of credit, making qualified investments, or providing
community development services, as described in § 195.25(c) of this chapter;

(vi) In the case of a small insured depository institution, any lending or other
activity described in § 195.26(a) of this chapter; or

(vii) In the case of an insured depository institution that is evaluated on the basis
of a strategic plan, any element of the strategic plan, as described in § 195.27(f) of this
chapter.

(b)_Agreements relating to activities of CRA affiliates. An insured depository

institution or affiliate that is a party to a covered agreement that concerns any activity
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described in paragraph (a) of this section of a CRA affiliate must, prior to the time the
agreement is entered into, notify each NGEP that is a party to the agreement that the
agreement concerns a CRA affiliate.
8 133.5 Related agreements considered a single agreement.

The following rules must be applied in determining whether an agreement is a
covered agreement under § 133.2 of this part.

(a) Agreements entered into by same parties. All written agreements to which an

insured depository institution or an affiliate of the insured depository institution is a party
shall be considered to be a single agreement if the agreements—

(1) Are entered into with the same NGEP;

(2) Were entered into within the same 12-month period; and

(3) Are each in fulfillment of the CRA.

(b) Substantively related contracts. All written contracts to which an insured

depository institution or an affiliate of the insured depository institution is a party shall be
considered to be a single agreement, without regard to whether the other parties to the
contracts are the same or whether each such contract is in fulfillment of the CRA, if the
contracts were negotiated in a coordinated fashion and a NGEP is a party to each
contract.

8 133.6 Disclosure of covered agreements.

(a) Applicability date. This section applies only to covered agreements entered
into after November 12, 1999.

(b) Disclosure of covered agreements to the public —(1) Disclosure required.

Each NGEP and each insured depository institution or affiliate that enters into a covered
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agreement must make a copy of the covered agreement available to any individual or
entity upon request.

(2) Nondisclosure of confidential and proprietary information permitted. In

responding to a request for a covered agreement from any individual or entity under
paragraph (b)(1) of this section, a NGEP, insured depository institution, or affiliate may
withhold from public disclosure confidential or proprietary information that the party
believes the relevant supervisory agency could withhold from disclosure under the
Freedom of Information Act (5 U.S.C. 552 et seq. ) (FOIA).

(3) Information that must be disclosed. Notwithstanding paragraph (b)(2) of this

section, a party must disclose any of the following information that is contained in a
covered agreement—

(1) The names and addresses of the parties to the agreement;

(i1) The amount of any payments, fees, loans, or other consideration to be made or
provided by any party to the agreement;

(ii1) Any description of how the funds or other resources provided under the
agreement are to be used;

(iv) The term of the agreement (if the agreement establishes a term); and

(v) Any other information that the relevant supervisory agency determines is not
properly exempt from public disclosure.

(4) Request for review of withheld information. Any individual or entity may

request that the relevant supervisory agency review whether any information in a covered
agreement withheld by a party must be disclosed. Any requests for agency review of

withheld information must be filed, and will be processed in accordance with, the
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relevant supervisory agency's rules concerning the availability of information (see
subpart B of part 4 of this chapter).

(5) Duration of obligation. The obligation to disclose a covered agreement to the

public terminates 12 months after the end of the term of the agreement.

(6) Reasonable copy and mailing fees. Each NGEP and each insured depository

institution or affiliate may charge an individual or entity that requests a copy of a covered
agreement a reasonable fee not to exceed the cost of copying and mailing the agreement.

(7) Use of CRA public file by insured depository institution or affiliate. An

insured depository institution and any affiliate of an insured depository institution may
fulfill its obligation under this paragraph (b) by placing a copy of the covered agreement
in the insured depository institution's CRA public file if the institution makes the
agreement available in accordance with the procedures set forth in § 195.43 of this
chapter.

(c) Disclosure by NGEPs of covered agreements to the relevant supervisory

agency. (1) Each NGEP that is a party to a covered agreement must provide the following
within 30 days of receiving a request from the relevant supervisory agency—

(1) A complete copy of the agreement; and

(i) In the event the NGEP proposes the withholding of any information contained
in the agreement in accordance with paragraph (b)(2) of this section, a public version of
the agreement that excludes such information and an explanation justifying the

exclusions. Any public version must include the information described in paragraph

(b)(3) of this section.
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(2) The obligation to provide a covered agreement to the relevant supervisory
agency terminates 12 months after the end of the term of the covered agreement.

(d) Disclosure by insured depository institution or affiliate of covered agreements

to the relevant supervisory agency —(1) In general. Within 60 days of the end of each

calendar quarter, each insured depository institution and affiliate must provide each
relevant supervisory agency with—

(1)(A) A complete copy of each covered agreement entered into by the insured
depository institution or affiliate during the calendar quarter; and

(B) In the event the institution or affiliate proposes the withholding of any
information contained in the agreement in accordance with paragraph (b)(2) of this
section, a public version of the agreement that excludes such information (other than any
information described in paragraph (b)(3) of this section) and an explanation justifying
the exclusions; or

(i1) A list of all covered agreements entered into by the insured depository
institution or affiliate during the calendar quarter that contains—

(A) The name and address of each insured depository institution or affiliate that is
a party to the agreement;

(B) The name and address of each NGEP that is a party to the agreement;

(C) The date the agreement was entered into;

(D) The estimated total value of all payments, fees, loans and other consideration
to be provided by the institution or any affiliate of the institution under the agreement;
and

(E) The date the agreement terminates.
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(2) Prompt filing of covered agreements contained in list required. (i) If an

insured depository institution or affiliate files a list of the covered agreements entered
into by the institution or affiliate pursuant to paragraph (d)(1)(ii) of this section, the
institution or affiliate must provide any relevant supervisory agency a complete copy and
public version of any covered agreement referenced in the list within 7 calendar days of
receiving a request from the agency for a copy of the agreement.

(i1) The obligation of an insured depository institution or affiliate to provide a
covered agreement to the relevant supervisory agency under this paragraph (d)(2)
terminates 36 months after the end of the term of the covered agreement.

(3) Joint filings. In the event that 2 or more insured depository institutions or
affiliates are parties to a covered agreement, the insured depository institution(s) and
affiliate(s) may jointly file the documents required by this paragraph (d) of this section.
Any joint filing must identify the insured depository institution(s) and affiliate(s) for
whom the filings are being made.

§ 133.7 Annual reports.

(a) Applicability date. This section applies only to covered agreements entered

into on or after May 12, 2000.

(b) Annual report required. Each NGEP and each insured depository institution or

affiliate that is a party to a covered agreement must file an annual report with each
relevant supervisory agency concerning the disbursement, receipt, and uses of funds or

other resources under the covered agreement.
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(c) Duration of reporting requirement —(1) NGEPs. A NGEP must file an annual

report for a covered agreement for any fiscal year in which the NGEP receives or uses
funds or other resources under the agreement.

(2) Insured depository institutions and affiliates. An insured depository institution

or affiliate must file an annual report for a covered agreement for any fiscal year in which
the institution or affiliate—

(1) Provides or receives any payments, fees, or loans under the covered agreement
that must be reported under paragraphs (e)(1)(iii) and (e)(1)(iv) of this section; or

(i1) Has data to report on loans, investments, and services provided by a party to
the covered agreement under the covered agreement under paragraph (e)(1)(vi) of this

section.

(d) Annual reports filed by NGEP —(1) Contents of report. The annual report

filed by a NGEP under this section must include the following—

(1) The name and mailing address of the NGEP filing the report;

(i1) Information sufficient to identify the covered agreement for which the annual
report is being filed, such as by providing the names of the parties to the agreement and
the date the agreement was entered into or by providing a copy of the agreement;

(ii1) The amount of funds or resources received under the covered agreement
during the fiscal year; and

(iv) A detailed, itemized list of how the funds or resources received by the NGEP
under the covered agreement were used during the fiscal year, including the total amount
used for—

(A) Compensation of officers, directors, and employees;
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(B) Administrative expenses;

(C) Travel expenses;

(D) Entertainment expenses;

(E) Payment of consulting and professional fees; and
(F) Other expenses and uses (specify expense or use).

(2) More detailed reporting of uses of funds or resources permitted —(i) In

general. If a NGEP allocated and used funds received under a covered agreement for a
specific purpose, the NGEP may fulfill the requirements of paragraph (d)(1)(iv) of this
section with respect to such funds by providing—

(A) A brief description of each specific purpose for which the funds or other
resources were used; and

(B) The amount of funds or resources used during the fiscal year for each specific

purpose.

(i1) Specific purpose defined. A NGEP allocates and uses funds for a specific

purpose if the NGEP receives and uses the funds for a purpose that is more specific and
limited than the categories listed in paragraph (d)(1)(iv) of this section.

(3) Use of other reports. The annual report filed by a NGEP may consist of or

incorporate a report prepared for any other purpose, such as the Internal Revenue Service
Return of Organization Exempt From Income Tax on Form 990, or any other Internal
Revenue Service form, state tax form, report to members or shareholders, audited or
unaudited financial statements, audit report, or other report, so long as the annual report

filed by the NGEP contains all of the information required by this paragraph (d).
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(4) Consolidated reports permitted. A NGEP that is a party to 2 or more covered

agreements may file with each relevant supervisory agency a single consolidated annual
report covering all the covered agreements. Any consolidated report must contain all the
information required by this paragraph (d). The information reported under paragraphs
(d)(1)(iv) and (d)(2) of this section may be reported on an aggregate basis for all covered

agreements.

(5) Examples of annual report requirements for NGEPs —(i) Example 1. A NGEP
receives an unrestricted grant of $15,000 under a covered agreement, includes the funds
in its general operating budget and uses the funds during its fiscal year. The NGEP's
annual report for the fiscal year must provide the name and mailing address of the NGEP,
information sufficient to identify the covered agreement, and state that the NGEP
received $15,000 during the fiscal year. The report must also indicate the total
expenditures made by the NGEP during the fiscal year for compensation, administrative
expenses, travel expenses, entertainment expenses, consulting and professional fees, and
other expenses and uses. The NGEP's annual report may provide this information by
submitting an Internal Revenue Service Form 990 that includes the required information.
If the Internal Revenue Service Form does not include information for all of the required
categories listed in this part, the NGEP must report the total expenditures in the
remaining categories either by providing that information directly or by providing
another form or report that includes the required information.

(i1) Example 2. An organization receives $15,000 from an insured depository
institution under a covered agreement and allocates and uses the $15,000 during the fiscal

year to purchase computer equipment to support its functions. The organization's annual
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report must include the name and address of the organization, information sufficient to
identify the agreement, and a statement that the organization received $15,000 during the
year. In addition, since the organization allocated and used the funds for a specific
purpose that is more narrow and limited than the categories of expenses included in the
detailed, itemized list of expenses, the organization would have the option of providing
either the total amount it used during the year for each category of expenses included in
paragraph (d)(1)(iv) of this section, or a statement that it used the $15,000 to purchase
computer equipment and a brief description of the equipment purchased.

(ii1) Example 3. A community group receives $50,000 from an insured depository
institution under a covered agreement. During its fiscal year, the community group
specifically allocates and uses $5,000 of the funds to pay for a particular business trip and
uses the remaining $45,000 for general operating expenses. The group's annual report for
the fiscal year must include the name and address of the group, information sufficient to
identify the agreement, and a statement that the group received $50,000. Because the
group did not allocate and use all of the funds for a specific purpose, the group's annual
report must provide the total amount of funds it used during the year for each category of
expenses included in paragraph (d)(1)(iv) of this section. The group's annual report also
could state that it used $5,000 for a particular business trip and include a brief description
of the trip.

(iv) Example 4. A community development organization is a party to two separate
covered agreements with two unaffiliated insured depository institutions. Under each
agreement, the organization receives $15,000 during its fiscal year and uses the funds to

support its activities during that year. If the organization elects to file a consolidated
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annual report, the consolidated report must identify the organization and the two covered
agreements, state that the organization received $15,000 during the fiscal year under each
agreement, and provide the total amount that the organization used during the year for
each category of expenses included in paragraph (d)(1)(iv) of this section.

(e) Annual report filed by insured depository institution or affiliate —(1) General.

The annual report filed by an insured depository institution or affiliate must include the
following—

(1) The name and principal place of business of the insured depository institution
or affiliate filing the report;

(i1) Information sufficient to identify the covered agreement for which the annual
report is being filed, such as by providing the names of the parties to the agreement and
the date the agreement was entered into or by providing a copy of the agreement;

(ii1) The aggregate amount of payments, aggregate amount of fees, and aggregate
amount of loans provided by the insured depository institution or affiliate under the
covered agreement to any other party to the agreement during the fiscal year;

(iv) The aggregate amount of payments, aggregate amount of fees, and aggregate
amount of loans received by the insured depository institution or affiliate under the
covered agreement from any other party to the agreement during the fiscal year;

(v) A general description of the terms and conditions of any payments, fees, or
loans reported under paragraphs (e)(1)(iii) and (e)(1)(iv) of this section, or, in the event

such terms and conditions are set forth—
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(A) In the covered agreement, a statement identifying the covered agreement and
the date the agreement (or a list identifying the agreement) was filed with the relevant
supervisory agency; or

(B) In a previous annual report filed by the insured depository institution or
affiliate, a statement identifying the date the report was filed with the relevant
supervisory agency; and

(vi) The aggregate amount and number of loans, aggregate amount and number of
investments, and aggregate amount of services provided under the covered agreement to
any individual or entity not a party to the agreement—

(A) By the insured depository institution or affiliate during its fiscal year; and

(B) By any other party to the agreement, unless such information is not known to
the insured depository institution or affiliate filing the report or such information is or
will be contained in the annual report filed by another party under this section.

(2) Consolidated reports permitted —(i) Party to multiple agreements. An insured

depository institution or affiliate that is a party to 2 or more covered agreements may file
a single consolidated annual report with each relevant supervisory agency concerning all
the covered agreements.

(i1) Affiliated entities party to the same agreement. An insured depository

institution and its affiliates that are parties to the same covered agreement may file a
single consolidated annual report relating to the agreement with each relevant supervisory
agency for the covered agreement.

(ii1) Content of report. Any consolidated annual report must contain all the

information required by this paragraph (e). The amounts and data required to be reported
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under paragraphs (e)(1)(iv) and (e)(1)(vi) of this section may be reported on an aggregate
basis for all covered agreements.

(f) Time and place of filing —(1) General. Each party must file its annual report

with each relevant supervisory agency for the covered agreement no later than six months
following the end of the fiscal year covered by the report.

(2) Alternative method of fulfilling annual reporting requirement for a NGEP. (i)

A NGEP may fulfill the filing requirements of this section by providing the following
materials to an insured depository institution or affiliate that is a party to the agreement
no later than six months following the end of the NGEP's fiscal year—

(A) A copy of the NGEP's annual report required under paragraph (d) of this
section for the fiscal year; and

(B) Written instructions that the insured depository institution or affiliate
promptly forward the annual report to the relevant supervisory agency or agencies on
behalf of the NGEP.

(i1) An insured depository institution or affiliate that receives an annual report
from a NGEP pursuant to paragraph ()(2)(i) of this section must file the report with the
relevant supervisory agency or agencies on behalf of the NGEP within 30 days.

§ 133.8 Release of information under FOIA.

The OCC will make covered agreements and annual reports available to the
public in accordance with the Freedom of Information Act (5 U.S.C. 552 et seq. ), subpart
B of part 4 of this chapter. A party to a covered agreement may request confidential
treatment of proprietary and confidential information in a covered agreement or an annual

report under those procedures.
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§ 133.9 Compliance provisions.

(a) Willful failure to comply with disclosure and reporting obligations. (1) If the

OCC determines that a NGEP has willfully failed to comply in a material way with §§
133.6 or 133.7 of this part, the OCC will notify the NGEP in writing of that
determination and provide the NGEP a period of 90 days (or such longer period as the
OCC finds to be reasonable under the circumstances) to comply.

(2) If the NGEP does not comply within the time period established by the OCC,
the agreement shall thereafter be unenforceable by that NGEP by operation of section 48
of the Federal Deposit Insurance Act (12 U.S.C. 1831y).

(3) The OCC may assist any insured depository institution or affiliate that is a
party to a covered agreement that is unenforceable by a NGEP by operation of section 48
of the Federal Deposit Insurance Act (12 U.S.C. 1831y) in identifying a successor to
assume the NGEP's responsibilities under the agreement.

(b) Diversion of funds. If a court or other body of competent jurisdiction

determines that funds or resources received under a covered agreement have been
diverted contrary to the purposes of the covered agreement for an individual's personal
financial gain, the OCC may take either or both of the following actions—

(1) Order the individual to disgorge the diverted funds or resources received under
the agreement;

(2) Prohibit the individual from being a party to any covered agreement for a
period not to exceed 10 years.

(c) Notice and opportunity to respond. Before making a determination under

paragraph (a)(1) of this section, or taking any action under paragraph (b) of this section,
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the OCC will provide written notice and an opportunity to present information to the
OCC concerning any relevant facts or circumstances relating to the matter.

(d) Inadvertent or de minimis errors. Inadvertent or de minimis errors in annual

reports or other documents filed with the OCC under §§ 133.6 or 133.7 of this part will
not subject the reporting party to any penalty.

(e) Enforcement of provisions in covered agreements. No provision of this part

shall be construed as authorizing the OCC to enforce the provisions of any covered
agreement.

§ 133.10 [Reserved]

§ 133.11 Other definitions and rules of construction used in this part.

(a) Affiliate. Affiliate means—

(1) Any company that controls, is controlled by, or is under common control with
another company; and
(2) For the purpose of determining whether an agreement is a covered agreement

under § 133.2, an affiliate includes any company that would be under common control or

merged with another company on consummation of any transaction pending before a
Federal banking agency at the time—

(1) The parties enter into the agreement; and

(i1) The NGEP that is a party to the agreement makes a CRA communication, as
described in § 133.3 of this part.

(b) Control. Control is defined in section 2(a) of the Bank Holding Company Act

(12 U.S.C. 1841(a)).
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(c) CRA affiliate. A CRA affiliate of an insured depository institution is any

company that is an affiliate of an insured depository institution to the extent, and only to
the extent, that the activities of the affiliate were considered by the appropriate Federal
banking agency when evaluating the CRA performance of the institution at its most
recent CRA examination prior to the agreement. An insured depository institution or
affiliate also may designate any company as a CRA affiliate at any time prior to the time
a covered agreement is entered into by informing the NGEP that is a party to the
agreement of such designation.

(d) CRA public file. CRA public file means the public file maintained by an

insured depository institution and described in § 195.43 of this chapter.

(e) Executive officer. The term executive officer has the same meaning as in §

215.2(e)(1) of the Board of Governors of the Federal Reserve's Regulation O (12 CFR

215.2(e)(1)). In applying this definition under this part, the term savings association shall

be used in place of the term bank.

(f) Federal banking agency: appropriate Federal banking agency. The terms

Federal banking agency and appropriate Federal banking agency have the same meanings

as in section 3 of the Federal Deposit Insurance Act (12 U.S.C. 1813).

(g) Fiscal year. (1) The fiscal year for a NGEP that does not have a fiscal year
shall be the calendar year.

(2) Any NGEP, insured depository institution, or affiliate that has a fiscal year
may elect to have the calendar year be its fiscal year for purposes of this part.

(h) Insured depository institution. Insured depository institution has the same

meaning as in section 3 of the Federal Deposit Insurance Act (12 U.S.C. 1813).
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(1) Nongovernmental entity or person or NGEP —(1) General. A

nongovernmental entity or person or NGEP is any partnership, association, trust, joint

venture, joint stock company, corporation, limited liability corporation, company, firm,
society, other organization, or individual.

(2) Exclusions. A nongovernmental entity or person does not include—

(1) The United States government, a state government, a unit of local government
(including a county, city, town, township, parish, village, or other general-purpose
subdivision of a state) or an Indian tribe or tribal organization established under Federal,
state or Indian tribal law (including the Department of Hawaiian Home Lands), or a
department, agency, or instrumentality of any such entity;

(i1) A Federally-chartered public corporation that receives Federal funds
appropriated specifically for that corporation;

(ii1) An insured depository institution or affiliate of an insured depository
institution; or

(iv) An officer, director, employee, or representative (acting in his or her capacity
as an officer, director, employee, or representative) of an entity listed in paragraphs
(1)(2)(1), (1)(2)(i1), or (1)(2)(iii) of this section.

(j) Party. The term party with respect to a covered agreement means each NGEP
and each insured depository institution or affiliate that entered into the agreement.

(k) Relevant supervisory agency. The relevant supervisory agency for a covered

agreement means the appropriate Federal banking agency for—
(1) Each insured depository institution (or subsidiary thereof) that is a party to the

covered agreement;
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(2) Each insured depository institution (or subsidiary thereof) or CRA affiliate
that makes payments or loans or provides services that are subject to the covered
agreement; and

(3) Any company (other than an insured depository institution or subsidiary
thereof) that is a party to the covered agreement.

(1) Term of agreement. An agreement that does not have a fixed termination date

is considered to terminate on the last date on which any party to the agreement makes any
payment or provides any loan or other resources under the agreement, unless the relevant

supervisory agency for the agreement otherwise notifies each party in writing.
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PART 136—CONSUMER PROTECTION IN SALES OF INSURANCE
Sec.

136.10 Purpose and scope.

136.20 Definitions.

136.30 Prohibited practices.

136.40 What you must disclose.

136.50 Where insurance activities may take place.

136.60 Qualification and licensing requirements for insurance sales personnel.
Appendix A to Part 136—Consumer Grievance Process

Authority: 12 U.S.C. 1462a, 1463, 1464, 1831x and 5412(b)(2)(B).

§ 136.10 Purpose and scope.

(a) General rule. This part establishes consumer protections in connection with
retail sales practices, solicitations, advertising, or offers of any insurance product or
annuity to a consumer by:

(1) Any Federal savings association; or

(2) Any other person that is engaged in such activities at an office of a Federal

savings association or on behalf of a Federal savings association.

(b) Application to operating subsidiaries. For purposes of §159.3(h) of this
chapter, an operating subsidiary is subject to this part only to the extent that it sells,
solicits, advertises, or offers insurance products or annuities at an office of a Federal
savings association or on behalf of a Federal savings association.

§ 136.20 Definitions.

As used in this part:
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Affiliate means a company that controls, is controlled by, or is under common
control with another company.

Company means any corporation, partnership, business trust, association or
similar organization, or any other trust (unless by its terms the trust must terminate within
twenty-five years or not later than twenty-one years and ten months after the death of
individuals living on the effective date of the trust). It does not include any corporation
the majority of the shares of which are owned by the United States or by any state, or a
qualified family partnership, as defined in section 2(0)(10) of the Bank Holding
Company Act of 1956, as amended (12 U.S.C. 1841(0)(10)).

Consumer means an individual who purchases, applies to purchase, or is solicited
to purchase from a covered person insurance products or annuities primarily for personal,
family, or household purposes.

Control of a company has the same meaning as in section 3(w)(5) of the Federal
Deposit Insurance Act (12 U.S.C. 1813(w)(5)).

Domestic violence means the occurrence of one or more of the following acts by a

current or former family member, household member, intimate partner, or caretaker:

(1) Attempting to cause or causing or threatening another person physical harm,
severe emotional distress, psychological trauma, rape, or sexual assault;

(2) Engaging in a course of conduct or repeatedly committing acts toward another
person, including following the person without proper authority, under circumstances that
place the person in reasonable fear of bodily injury or physical harm;

(3) Subjecting another person to false imprisonment; or
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(4) Attempting to cause or causing damage to property so as to intimidate or
attempt to control the behavior of another person.

Electronic media includes any means for transmitting messages electronically

between a covered person and a consumer in a format that allows visual text to be
displayed on equipment, for example, a personal computer monitor.

Office means the premises of a Federal savings association where retail deposits
are accepted from the public.

Subsidiary has the same meaning as in section 3(w)(4) of the Federal Deposit
Insurance Act (12 U.S.C. 1813(w)(4)).

You means:

(1) A Federal savings association, as defined in §141.11 of this chapter; or

(2) Any other person only when the person sells, solicits, advertises, or offers an
insurance product or annuity to a consumer at an office of a Federal savings association,
or on behalf of a Federal savings association. For purposes of this definition, activities on
behalf of a Federal savings association include activities where a person, whether at an
office of the savings association or at another location, sells, solicits, advertises, or offers
an insurance product or annuity and at least one of the following applies:

(1) The person represents to a consumer that the sale, solicitation, advertisement,
or offer of any insurance product or annuity is by or on behalf of the savings association;

(i1) The savings association refers a consumer to a seller of insurance products
and annuities and the savings association has a contractual arrangement to receive
commissions or fees derived from a sale of an insurance product or annuity resulting

from that referral; or
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(ii1) Documents evidencing the sale, solicitation, advertising, or offer of an
insurance product or annuity identify or refer to the savings association.
§ 136.30 Prohibited practices.

(a) Anticoercion and antitying rules. You may not engage in any practice that

would lead a consumer to believe that an extension of credit, in violation of section 5(q)
of the Home Owners' Loan Act (12 U.S.C. 1464(q)), is conditional upon either:

(1) The purchase of an insurance product or annuity from a Federal savings
association or any of its affiliates; or

(2) An agreement by the consumer not to obtain, or a prohibition on the consumer
from obtaining, an insurance product or annuity from an unaffiliated entity.

(b) Prohibition on misrepresentations generally. You may not engage in any

practice or use any advertisement at any office of, or on behalf of, a Federal savings
association or a subsidiary of a Federal savings association that could mislead any person
or otherwise cause a reasonable person to reach an erroneous belief with respect to:

(1) The fact that an insurance product or annuity you or any subsidiary of a
Federal savings association sell or offer for sale is not backed by the Federal government
or a Federal savings association, or the fact that the insurance product or annuity is not
insured by the Federal Deposit Insurance Corporation;

(2) In the case of an insurance product or annuity that involves investment risk,
the fact that there is an investment risk, including the potential that principal may be lost

and that the product may decline in value; or
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(3) In the case of a Federal savings association or subsidiary of a Federal savings
association at which insurance products or annuities are sold or offered for sale, the fact
that:

(1) The approval of an extension of credit to a consumer by the savings association
or subsidiary may not be conditioned on the purchase of an insurance product or annuity
by the consumer from the savings association or a subsidiary of a savings association;
and

(i1) The consumer is free to purchase the insurance product or annuity from
another source.

(c) Prohibition on domestic violence discrimination. You may not sell or offer for

sale, as principal, agent, or broker, any life or health insurance product if the status of the
applicant or insured as a victim of domestic violence or as a provider of services to
victims of domestic violence is considered as a criterion in any decision with regard to
insurance underwriting, pricing, renewal, or scope of coverage of such product, or with
regard to the payment of insurance claims on such product, except as required or
expressly permitted under state law.

§ 136.40 What you must disclose.

(a) Insurance disclosures. In connection with the initial purchase of an insurance

product or annuity by a consumer from you, you must disclose to the consumer, except to
the extent the disclosure would not be accurate, that:

(1) The insurance product or annuity is not a deposit or other obligation of, or
guaranteed by, a Federal savings association or an affiliate of a Federal savings

association;
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(2) The insurance product or annuity is not insured by the Federal Deposit
Insurance Corporation (FDIC) or any other agency of the United States, a Federal savings
association, or (if applicable) an affiliate of a Federal savings association; and

(3) In the case of an insurance product or annuity that involves an investment risk,
there is investment risk associated with the product, including the possible loss of value.

(b) Credit disclosures. In the case of an application for credit in connection with

which an insurance product or annuity is solicited, offered, or sold, you must disclose that
a Federal savings association may not condition an extension of credit on either:

(1) The consumer's purchase of an insurance product or annuity from the savings
association or any of its affiliates; or

(2) The consumer's agreement not to obtain, or a prohibition on the consumer
from obtaining, an insurance product or annuity from an unaffiliated entity.

(c) Timing and method of disclosures —(1) In general. The disclosures required

by paragraph (a) of this section must be provided orally and in writing before the
completion of the initial sale of an insurance product or annuity to a consumer. The
disclosure required by paragraph (b) of this section must be made orally and in writing at
the time the consumer applies for an extension of credit in connection with which an

insurance product or annuity is solicited, offered, or sold.

(2) Exception for transactions by mail. If you conduct an insurance product or
annuity sale by mail, you are not required to make the oral disclosures required by
paragraph (a) of this section. If you take an application for credit by mail, you are not

required to make the oral disclosure required by paragraph (b) of this section.
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(3) Exception for transactions by telephone. If a sale of an insurance product or

annuity is conducted by telephone, you may provide the written disclosures required by
paragraph (a) of this section by mail within 3 business days beginning on the first
business day after the sale, solicitation, or offer, excluding Sundays and the legal public
holidays specified in 5 U.S.C. 6103(a). If you take an application for credit by telephone,
you may provide the written disclosure required by paragraph (b) of this section by mail,
provided you mail it to the consumer within three days beginning the first business day
after the application is taken, excluding Sundays and the legal public holidays specified
in 5 U.S.C. 6103(a).

(4) Electronic form of disclosures. (i) Subject to the requirements of section

101(c) of the Electronic Signatures in Global and National Commerce Act (15 U.S.C.
7001(c)), you may provide the written disclosures required by paragraph (a) and (b) of
this section through electronic media instead of on paper, if the consumer affirmatively
consents to receiving the disclosures electronically and if the disclosures are provided in
a format that the consumer may retain or obtain later, for example, by printing or storing
electronically (such as by downloading).

(i1) You are not required to provide orally any disclosures required by paragraphs
(a) or (b) of this section that you provide by electronic media.

(5) Disclosures must be readily understandable. The disclosures provided shall be

conspicuous, simple, direct, readily understandable, and designed to call attention to the
nature and significance of the information provided. For instance, you may use the

following disclosures in visual media, such as television broadcasting, ATM screens,
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billboards, signs, posters and written advertisements and promotional materials, as
appropriate and consistent with paragraphs (a) and (b) of this section:
* NOT A DEPOSIT
* NOT FDIC-INSURED
* NOT INSURED BY ANY FEDERAL GOVERNMENT AGENCY
* NOT GUARANTEED BY THE FEDERAL SAVINGS ASSOCIATION
* MAY GO DOWN IN VALUE

(6) Disclosures must be meaningful. (i) You must provide the disclosures required

by paragraphs (a) and (b) of this section in a meaningful form. Examples of the types of
methods that could call attention to the nature and significance of the information
provided include:

(A) A plain-language heading to call attention to the disclosures;

(B) A typeface and type size that are easy to read;

(C) Wide margins and ample line spacing;

(D) Boldface or italics for key words; and

(E) Distinctive type size, style, and graphic devices, such as shading or sidebars,
when the disclosures are combined with other information.

(i1) You have not provided the disclosures in a meaningful form if you merely
state to the consumer that the required disclosures are available in printed material, but do
not provide the printed material when required and do not orally disclose the information
to the consumer when required.

(ii1) With respect to those disclosures made through electronic media for which

paper or oral disclosures are not required, the disclosures are not meaningfully provided
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if the consumer may bypass the visual text of the disclosures before purchasing an
insurance product or annuity.

(7) Consumer acknowledgment. You must obtain from the consumer, at the time a

consumer receives the disclosures required under paragraphs (a) or (b) of this section, or
at the time of the initial purchase by the consumer of an insurance product or annuity, a
written acknowledgment by the consumer that the consumer received the disclosures.
You may permit a consumer to acknowledge receipt of the disclosures electronically or in
paper form. If the disclosures required under paragraphs (a) or (b) of this section are
provided in connection with a transaction that is conducted by telephone, you must:

(1) Obtain an oral acknowledgment of receipt of the disclosures and maintain
sufficient documentation to show that the acknowledgment was given; and

(i) Make reasonable efforts to obtain a written acknowledgment from the
consumer.

(d) Advertisements and other promotional material for insurance products or

annuities. The disclosures described in paragraph (a) of this section are required in
advertisements and promotional material for insurance products or annuities unless the
advertisements and promotional material are of a general nature describing or listing the
services or products offered by a Federal savings association.
8 136.50 Where insurance activities may take place.
(a) General rule. A Federal savings association must, to the extent practicable:
(1) Keep the area where the savings association conducts transactions involving
insurance products or annuities physically segregated from areas where retail deposits are

routinely accepted from the general public;
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(2) Identify the areas where insurance product or annuity sales activities occur;
and

(3) Clearly delineate and distinguish those areas from the areas where the savings
association's retail deposit-taking activities occur.

(b) Referrals. Any person who accepts deposits from the public in an area where
such transactions are routinely conducted in a Federal savings association may refer a
consumer who seeks to purchase an insurance product or annuity to a qualified person
who sells that product only if the person making the referral receives no more than a onel’]
time, nominal fee of a fixed dollar amount for each referral that does not depend on
whether the referral results in a transaction.

8 136.60 Qualification and licensing requirements for insurance sales personnel.

A Federal savings association may not permit any person to sell or offer for sale
any insurance product or annuity in any part of the savings association's office or on its
behalf, unless the person is at all times appropriately qualified and licensed under
applicable state insurance licensing standards with regard to the specific products being
sold or recommended.

Appendix A to Part 136—Consumer Grievance Process

Any consumer who believes that any Federal savings association or any other
person selling, soliciting, advertising, or offering insurance products or annuities to the
consumer at an office of the savings association or on behalf of the savings association
has violated the requirements of this part should contact the Customer Assistance Group,
Office of the Comptroller of the Currency, (800) 613-6743, 1301 McKinney Street, Suite

3710, Houston, Texas 77010-3031.
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PART 141—DEFINITIONS FOR REGULATIONS AFFECTING FEDERAL
SAVINGS ASSOCIATIONS

Sec.

141.1 When do the definitions in this part apply?
141.2 Act.

141.5 Commercial paper.

141.7 Corporate debt security.

141.8 Debit card.

141.10 Dwelling unit.

141.11 Federal savings association.

141.14 Home.

141.15 Improved nonresidential real estate.
141.16 Improved residential real estate.
141.18 Interim Federal savings association.
141.19 Interim state savings association.
141.20 Loans.

141.21 Nonresidential real estate.

141.22 [Reserved]

141.23 Residential real estate.

141.25 Single-family dwelling.

141.26 Surplus.

141.27 Unimproved real estate.

182



141.28 Withdrawal value of a savings account.
Authority: 12 U.S.C. 1462a, 1463, 1464, 5412(b)(2)(B).
§ 141.1 When do the definitions in this part apply?
The definitions in this part and in 12 CFR part 161 apply throughout parts 100
through 199 of this chapter, unless another definition is specifically provided.
§141.2 Act.
The term Act means the Home Owners' Loan Act of 1933, as amended.
§ 141.5 Commercial paper.

The term commercial paper means any note, draft, or bill of exchange which

arises out of a current transaction or the proceeds of which have been or are to be used for
current transactions, and which has a maturity at the time of issuance of not exceeding
nine months, exclusive of days of grace, or any renewal thereof the maturity of which is
likewise limited.

§ 141.7 Corporate debt security.

The term corporate debt security means a marketable obligation, evidencing the

indebtedness of any corporation in the form of a bond, note and/or debenture which is
commonly regarded as a debt security and is not predominantly speculative in nature. A
security is marketable if it may be sold with reasonable promptness at a price which
corresponds reasonably to its fair value.
§ 141.8 Debit card.

The term debit card means a card that enables an accountholder to obtain access
to a savings account for the purpose of making withdrawals or of transferring funds to a

third party by non-transferable order or authorization.
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§ 141.10 Dwelling unit.

The term dwelling unit means the unified combination of rooms designed for
residential use by one family, other than a single-family dwelling.
8§ 141.11 Federal savings association.

The term Federal savings association means a Federal savings association or

Federal savings bank chartered under section 5 of the Act.
§141.14 Home.
The term home means real estate comprising a single-family dwelling(s) or a
dwelling unit(s) for four or fewer families in the aggregate.
§ 141.15 Improved nonresidential real estate.

The term improved nonresidential real estate means nonresidential real estate:

(a) Containing a permanent structure(s) constituting at least 25 percent of its
value; or

(b) Containing improvements which make it usable by a business or industrial
enterprise; or

(c) Used, or to be used within a reasonable time, for commercial farming,
excluding hobby and vacation property.
8 141.16 Improved residential real estate.

The term improved residential real estate means residential real estate containing

offsite or other improvements sufficient to make the property ready for primarily
residential construction, and real estate in the process of being improved by a building or
buildings to be constructed or in the process of construction for primarily residential use.

8 141.18 Interim Federal savings association.
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The term interim Federal savings association means a Federal savings association

chartered by the OCC or the OTS under section 5 of the Act to facilitate the acquisition
of 100 percent of the voting shares of an existing Federal stock savings association or
other insured stock savings association by a newly formed company or an existing
savings and loan holding company or to facilitate any other transaction the OCC may
approve.

§ 141.19 Interim state savings association.

The term interim state savings association means a savings association, other than

a Federal savings association, the accounts of which are insured by the FDIC to facilitate
the acquisition of 100 percent of the voting shares of an existing Federal stock savings
association or other insured stock savings association by a newly formed company or an
existing savings and loan holding company or to facilitate any other transaction the OCC
may approve.
§141.20 Loans.

The term loans means obligations and extensions or advances of credit; and any
reference to a loan or investment includes an interest in such a loan or investment.
§ 141.21 Nonresidential real estate.

The terms nonresidential real estate or nonresidential real property mean real

estate that is not residential real estate, as that term is defined in § 141.23 of this part.
§ 141.22 [Reserved]
§ 141.23 Residential real estate.

The terms residential real estate or residential real property mean:
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(a) Homes (including a dwelling unit in a multi-family residential property such
as a condominium or a cooperative);

(b) Combinations of homes and business property (i.e., a home used in part for
business);

(c) Other real estate used for primarily residential purposes other than a home (but
which may include homes);

(d) Combinations of such real estate and business property involving only minor
business use (i.e., where no more than 20 percent of the total appraised value of the real
estate is attributable to the business use);

(e) Farm residences and combinations of farm residences and commercial farm
real estate;

(f) Property to be improved by the construction of such structures; or

(g) Leasehold interests in the above real estate.

§ 141.25 Single-family dwelling.

The term single-family dwelling means a structure designed for residential use by

one family, or a unit so designed, whose owner owns, directly or through a non-profit
cooperative housing organization, an undivided interest in the underling real estate,
including property owned in common with others which contributes to the use and
enjoyment of the structure or unit.
§ 141.26 Surplus.

The term surplus means undistributed earnings held as unallocated reserves for
general corporate use.

§ 141.27 Unimproved real estate.
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The term unimproved real estate means real estate that will be improved, as

defined in § 141.15 or § 141.16 of this part.
8 141.28 Withdrawal value of a savings account.

The term withdrawal value of a savings account means the amount invested in a

savings account plus earnings credited thereto, less lawful deductions therefrom.
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PART 143—FEDERAL MUTUAL SAVINGS ASSOCIATIONS—
INCORPORATION, ORGANIZATION, AND CONVERSION

Sec.

143.1 Corporate title.

Organization

143.2 Application for permission to organize.

143.3 “De novo” applications for a Federal savings association charter.

143.4 Issuance of charter.

143.5 Completion of organization.

143.6 Limitations on transaction of business.

143.7 Federal savings association created in connection with an association in default or
in danger of default.

Conversion

143.8 Conversion of depository institutions to Federal mutual charter.

143.9 Application for conversion to Federal mutual charter.

143.10 Organization after conversion.

143.11 Organization plan for governance during first years after issuance of Federal
mutual savings bank charter.

143.12 Grandfathered authority.

143.14 Continuity of existence.

Authority: 12 U.S.C. 1462, 1462a, 1463, 1464, 1467a, 2901 et seq., 5412(b)(2)(B).

§ 143.1 Corporate title.
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(a) General. A Federal savings association shall not adopt a title that
misrepresents the nature of the institution or the services it offers.

(b) Title change. Prior to changing its corporate title, an association must file with
the appropriate OCC licensing office a written notice indicating the intended change. The
OCC shall provide to the association a timely written acknowledgment stating when the
notice was received. If, within 30 days of receipt of notice, the OCC does not notify the
association of its objection on the grounds set forth in paragraph (a) of this section, the
association may change its title by amending its charter in accordance with § 144.2(b) or
§ 152.4 of this chapter and the amendment provisions of its charter, except that an
association chartered as a Federal Savings and Loan Association may change its title to
indicate that it is a Federal Savings Bank, and an association chartered as a Federal
Savings Bank may change its title to indicate that it is a Federal Savings and Loan
Association.

Organization
8 143.2 Application for permission to organize.

(a) General. Recommendations by employees of the OCC regarding applications
for permission to organize a Federal savings association are privileged, confidential, and
subject to part 4, subpart C of this chapter.

(b) [Reserved]

(c) [Reserved]

(d) Public notice and inspection. (1) The applicant must publish a public notice of

the application to organize in accordance with the procedures specified in subpart B of

part 116 of this chapter.

189



(2) Promptly after publication, the applicant(s) shall transmit copies of each notice
and publisher's affidavit of publication in the same manner as the original filing.

(3) The OCC shall give notice of the application to the state official who
supervises savings associations in the state in which the new association is to be located.

(4) Any person may inspect the application and all related communications at the
address specified in 12 CFR 4.14(c) during regular business hours, unless such
information is exempt from public disclosure.

(e) Submission of comments. Commenters may submit comments on the

application in accordance with the procedures specified in subpart C of part 116 of this
chapter.

(f) Meetings. The OCC may arrange a meeting in accordance with the procedures
in subpart D of part 116 of this chapter.

(g) Approval. (1) Factors that will be considered are:

(1) Whether the applicants are persons of good character and responsibility;

(i) Whether a necessity exists for such association in the community to be served;

(ii1) Whether there is a reasonable probability of the association's usefulness and
success;

(iv) Whether the association can be established without undue injury to properly
conducted existing local thrift and home financing institutions;

(v) Whether the association will perform a role of providing credit for housing
consistent with safe and sound operation of a Federal savings association; and

(vi) Whether the factors set forth in § 143.3 are met, in the case of an application

that would result in the formation of a de novo association, as defined in § 143.3(a).
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(2) Approvals of applications will be conditioned on the following:

(1) Receipt by the OCC of written confirmation from the Federal Deposit
Insurance Corporation that the accounts of the Federal savings association will be insured
by the Federal Deposit Insurance Corporation;

(i) A minimum amount of capital to be paid into the association's accounts prior
to commencing business;

(ii1) The submission of a statement that—

(A) The applicants have complied in all respects with the Act and these rules and
regulations regarding organization of a Federal savings association;

(B) The applicants have incurred no expense in forming the association which is
chargeable to it, and no such expense will be incurred;

(C) No funds have been collected on account of the association before the OCC's
approval;

(D) An organization committee has been created (naming the committee and its
officers);

(E) The committee will organize the association and serve as temporary officers
of the association until officers are elected by the association's board of directors under §

143.5 of this part; and

(F) No funds will be accepted for deposit by the association until organization has
been completed; and

(iv) The satisfaction of any other requirement the OCC may impose.
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(h) Alternative procedures for interim Federal savings associations. (1)

Applications for permission to organize an interim Federal savings association are not
subject to paragraphs (d), (e), (f) or (g)(2) of this section.

(2) Approval of an application for permission to organize an interim Federal
savings association shall be conditioned on approval by the OCC of an application to
merge the interim Federal savings association and an existing insured stock association or
on approval by the OCC of such other transaction which the interim was chartered to
facilitate. In evaluating the application, the OCC will consider the purpose for which the
association will be organized, the form of any proposed transactions involving the
organizing association, the effect of the transactions on existing associations involved in
the transactions, and the factors specified in § 143.2(g)(1) to the extent relevant.

8 143.3 “De novo” applications for a Federal savings association charter.

(a) Definitions. For purposes of this section, the term “de novo association”
means any Federal savings association chartered by the OTS prior to July 21, 2011 or by
the OCC, the business of which has not been conducted previously under any charter or
conducted in the previous three years in substantially the same form as is proposed by the
de novo association. A “de novo applicant” means any person or persons who apply to

establish a de novo association.

(b) Minimum initial capitalization. (1) A de novo association must have at least
two million dollars in initial capital stock (stock institutions) or initial pledged savings or
cash (mutual institutions), except as provided in paragraph (b)(2) of this section. The
minimum initial capitalization is the amount of proceeds net of all incurred and

anticipated securities issuance expenses, organization expenses, pre-opening expenses, or
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any expenses paid (or funds advanced) by organizers that are to be reimbursed from the
proceeds of a securities offering. In securities offerings for a de novo association, all
securities of a particular class in the initial offering shall be sold at the same price.

(2) On a case by case basis, the OCC may, for good cause, approve a de novo
association that has less than two million dollars in initial capital or may require a de
novo association to have more than two million dollars in initial capital.

(c) Business and investment plans of de novo associations. (1) To assist the OCC

in making the determinations required under section 5(e) of the Home Owners' Loan Act,
a de novo applicant shall submit a business plan describing, for the first three years of
operation of the de novo association, the major areas of operation, including:

(1) Lending, leasing and investment activity, including plans for meeting Qualified
Thrift Lender requirements;

(i1) Deposit, savings and borrowing activity;

(ii1) Interest-rate risk management;

(iv) Internal controls and procedures;

(v) Plans for meeting the credit needs of the proposed de novo association's
community (including low- and moderate-income neighborhoods);

(vi) Projected statements of condition;

(vii) Projected statements of operations; and
(viii) Any other information requested by the OCC.

(2) The business plan shall:

(1) Provide for the continuation or succession of competent management subject

to the approval of the OCC;
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(i1) Provide that any material change in, or deviation from, the business plan must
receive the prior approval of the OCC;

(ii1) Demonstrate the de novo association's ability to maintain required minimum
regulatory capital under 12 CFR parts 165 and 167 for the duration of the plan.

(d) Composition of the board of directors. (1) A majority of a de novo

association's board of directors must be representative of the state in which the savings
association is located. The OCC generally will consider a director to be representative of
the state if the director resides, works or maintains a place of business in the state in
which the savings association is located. If the association is located in a Metropolitan
Statistical Area (MSA), Primary Metropolitan Statistical Area (PMSA) or Consolidated
Metropolitan Statistical Area (CMSA) that incorporates portions of more than one state, a
director will be considered representative of the association's state if he or she resides,
works or maintains a place of business in the MSA, PMSA or CMSA in which the
association is located.

(2) The de novo association's board of directors must be diversified and composed
of individuals with varied business and professional experience. In addition, except in the
case of a de novo association that is wholly-owned by a holding company, no more than
one-third of a board of directors may be in closely related businesses. The background of
each director must reflect a history of responsibility and personal integrity, and must
show a level of competence and experience sufficient to demonstrate that such individual
has the ability to direct the policies of the association in a safe and sound manner. Where

a de novo association is owned by a holding company that does not have substantial
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independent economic substance, the board of directors of the holding company must
satisfy the foregoing standards.

(e) Management Officials. Proposed stockholders of ten percent or more of the

stock of a de novo association will be considered management officials of the association
for the purpose of the OCC's evaluation of the character and qualifications of the
management of the association. In connection with the OCC's consideration of an
application for permission to organize and subsequent to issuance of a Federal savings
association charter to the association by the OCC, any individual or group of individuals
acting in concert under 12 CFR part 174, who owns or proposes to acquire, directly or
indirectly, ten percent or more of the stock of an association subject to this section, shall
submit a Biographical and Financial Report, on forms prescribed by the OCC, to the
appropriate OCC licensing office.

(f) Supervisory transactions. This section does not apply to any application for a

Federal savings association charter submitted in connection with a transfer or an
acquisition of the business or accounts of a savings association if the OCC determines
that such transfer or acquisition is instituted for supervisory purposes, or in connection
with applications for Federal charters for interim de novo associations chartered for the
purpose of facilitating mergers, holding company reorganizations, or similar transactions.
§143.4 Issuance of charter.

Approval by the OCC of the organization of a Federal savings association or the
conversion of an insured association to Federal savings association form shall constitute
issuance of a charter and shall be final, provided that the association complies with the

procedures set out at §144.2(a) of this chapter. The charter shall conform with the
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requirements of § 144.1 of this chapter, the permissible provisions of § 144.2, or other
provisions specifically approved by the OCC.
§ 143.5 Completion of organization.

(a)(1) Temporary officers. When the OCC approves an application for permission

to organize a Federal savings association, the applicants shall constitute the organization
committee and elect a chairperson, vice-chairperson, and a secretary, who shall act as the
temporary officers of the association until their successors are duly elected and qualified.
The temporary officers may effect compliance with any conditions prescribed by the

OCC.

(2) Organization meeting. Promptly upon receipt of a charter, the temporary

officers shall call a meeting of the association's capital subscribers; notice of such
meeting shall be mailed to each subscriber at least 5 days before the meeting day.
Subscribers who have subscribed for a majority of the association's capital, present in
person or by proxy, shall constitute a quorum. At such meeting, directors of the
association shall be elected according to the association's charter and bylaws, and any
other action permitted by such charter and bylaws may be taken; any such action shall be
considered an acceptance by the association of such charter and of such bylaws, which
shall be in the form provided in parts 144 and 152 of this chapter.

(b) First meeting of directors. Upon election, the association's board of directors
shall hold a meeting to elect officers of the association as provided by its charter and
bylaws and to take any other action necessary to permit operation of the association in

accordance with law, the association's charter and bylaws, and these rules and
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regulations. When such officers have been bonded under § 163.190 of this chapter, they
shall immediately collect the sums due on subscriptions to the association's capital.

(c) Membership in Federal Home Loan Bank and insurance of accounts. When a

Federal savings association's charter is issued it must promptly qualify as a member of a
Federal Home Loan Bank and meet all requirements necessary to obtain insurance of its
accounts by the Federal Deposit Insurance Corporation.

(d) Failure to complete. Organization of a Federal savings association is

completed when the organization meeting and the first meeting of its directors have been
held, permanent officers have been bonded, the association holds the cash required to be
paid on subscriptions to its capital, if required, Federal Home Loan Bank membership has
been obtained and Federal Deposit Insurance Corporation insurance of accounts has been
confirmed and any conditions imposed by the OTS prior to July 21, 2011 or by the OCC
in connection with approval of the application have been met. If organization is not so
completed within six months after issuance of a charter, or within such additional period
granted for good cause, and in the case of an interim Federal savings association, if a
merger, or other transaction facilitated by the existence of an interim association, has not
been approved, the charter shall become void and all cash collected on subscriptions shall
thereupon be returned.
§143.6 Limitations on transaction of business.

No person may organize a Federal savings association, collect money from others
for such purpose, or represent himself or herself as authorized to do so, and no Federal
savings association shall transact any business prior to completion of its organization,

except as provided in this part.
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8 143.7 Federal savings association created in connection with an association in
default or in danger of default.

The preceding sections of this part do not apply to a Federal savings association
which is proposed by the Federal Deposit Insurance Corporation under section 11(c) of
the Federal Deposit Insurance Act (12 U.S.C. 1821(c)) or section 21 A of the Federal
Home Loan Bank Act (12 U.S.C. 1441A), or is otherwise chartered by the OCC in
connection with an association in default or in danger of default. Incorporation and
organization of such associations are complete when the OCC so determines.
Conversion
§ 143.8 Conversion of depository institutions to Federal mutual charter.

(a) With the approval of the OCC, any depository institution, as defined in §
152.13 of this chapter, that is in mutual form, may convert into a Federal mutual savings
association, provided that:

(1) The depository institution, upon conversion, will have its deposits insured by
the Federal Deposit Insurance Corporation;

(2) The depository institution, in accomplishing the conversion, complies with all
applicable state and Federal statutes and regulations, and OCC policies, and obtains all
necessary regulatory and member approvals; and

(3) The resulting Federal mutual association conforms, within the time prescribed
by the OCC, to the requirements of section 5(c) of the Home Owners' Loan Act.

(b) Recommendations regarding applications for issuance of Federal charters are
privileged, confidential and subject to part 4, subpart C of this chapter.

8 143.9 Application for conversion to Federal mutual charter.
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(a)(1) Filing. Any depository institution that proposes to convert to a Federal
mutual association as provided in § 143.8 must, after approval by its board of directors,
file an application on forms obtained from the OCC with the appropriate licensing office.
The applicant must submit any financial statements or other information the OCC may
require.

(2) Procedures. An application for conversion filed under this section is subject to
the procedures for organization of a Federal mutual association at § 143.2(d) through (f)
of this chapter.

(b) Plan of conversion. The applicant shall submit with its application a plan of

conversion specifying the location of the home office and any branch offices to be
maintained by the Federal savings association, and providing for:

(1) Appropriate reserves and surplus for the Federal savings association;

(2) Satisfaction in full or assumption by the Federal savings association of all
creditor obligations of the applicant;

(3) Issuance by the Federal savings association of savings accounts to current
holders of withdrawable accounts in an amount equaling the value of such accounts; and

(4) If applicable, issuance of additional savings accounts to current holders of
nonwithdrawable capital stock of the applicant in an amount equaling the value of their
nonwithdrawable capital stock, including the present value of any preference to which
such holders are entitled.

(c) Action on application. The OCC will consider such application and any

information submitted with the application, and may approve the application in

accordance with section 5(e) of the Home Owners' Loan Act and § 143.2(g)(1).
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Converting depository institutions that have been in existence less than three years will
be subject to all approval criteria and other requirements applicable to de novo Federal
associations. Approval of an application and issuance by the OCC of a charter will be
subject to:

(1) Compliance by the applicant with all conditions prescribed in the approval;

(2) Receipt by the applicant of approval of the plan of conversion by such vote as
may be required by the laws of the applicant's jurisdiction to consider such action;

(3) In the case of a converting association the accounts of which are not insured
by the Federal Deposit Insurance Corporation, receipt by the OCC of written
confirmation from the Federal Deposit Insurance Corporation that the accounts of the
converting association will be insured by the Federal Deposit Insurance Corporation; and

(4) Receipt by the OCC of written confirmation from the appropriate Federal
Home Loan Bank of approval of the converting institution's application for Federal Home
Loan Bank membership, if the institution is not a member.

8 143.10 Organization after conversion.

Except as provided in § 143.11, after a Federal charter is issued under § 143.9 the
association's members shall, after due notice, or upon a valid adjournment of a previous
legal meeting, hold a meeting to elect directors and take all other action necessary fully to
effect the conversion and operate the association in accordance with law and these rules
and regulations. Immediately thereafter the board of directors shall meet, elect officers,
and transact any other appropriate business.

8§ 143.11 Organization plan for governance during first years after issuance of

Federal mutual savings bank charter.
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(a) Organizational meeting. Except as provided in paragraph (c)(1) of this section,

promptly upon receipt of a charter, the officers of a Federal mutual savings bank which,
immediately prior to conversion, was a state chartered mutual savings bank, shall call a
meeting of the members. Notice for, and conduct of, such meeting shall be in accordance
with the bank's Federal charter and bylaws. Business to be conducted at the
organizational meeting shall include the election of trustees (who may also be known as a
board of directors) and any other matters permitted by the charter and bylaws. Any action
taken at such meeting shall be deemed an acceptance of the charter and bylaws approved
by the OTS prior to July 21, 2011 or by the OCC pursuant to § 144.1 of this chapter.

(b) First meeting of trustees. Upon election or appointment, the board of trustees

shall hold a meeting to elect the officers of the bank in accordance with its Federal
charter and bylaws, and to take other action necessary to permit the operation of the bank
in accordance with the Home Owners' Loan Act of 1933, as amended, the bank's charter
and bylaws, these rules and regulations, and orders of the OCC.

(c) Plan for governance of association during first six years after issuance of

Federal charter. (1)(i) An applicant for a Federal mutual savings bank charter may submit

a plan which provides that each member of its governing board, i.e., board of trustees,
managers, or directors, may continue to serve, provided that within two years of the
issuance of a Federal charter at least one-fifth of the members of such board shall have
been elected by vote, either in person or by proxy, of the bank's membership as provided
in its Federal charter, that within three years of the issuance of its Federal charter at least
two-fifths of the members of such board shall have been elected by such a membership

vote, that within four years of the issuance of its Federal charter at least three-fifths of the
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members of such board shall have been elected by such a membership vote, that within
five years of the issuance of its Federal charter at least four-fifths of the members of such
board shall have been elected by such a membership vote, and that within six years of the
issuance of its Federal charter all of the members of such board shall have been elected
by such a membership vote.

(i1) The plan:

(A) Shall set forth the names of those persons who are being proposed for service
on the applicant's governing board after conversion to a Federal charter,

(B) Shall show how trustees not elected by the converted bank's membership will
be appointed or otherwise selected, and

(C) Shall provide that no trustees may be appointed or elected to terms of more
than three years.

(ii1) The plan may provide that

(A) After receipt of its Federal charter the bank will be organized by its existing
governing board,

(B) Within the first two years following receipt of its Federal charter, the bank's
charter may be amended without a membership vote, provided any such amendment is
first approved by a two-thirds vote of its board of trustees and is thereafter approved by
the OCC, and

(C) The bank's first annual membership meeting need not take place until two
years after receipt of its Federal charter.

(2) Except to the extent that the OTS prior to July 21, 2011 or by the OCC

approves a plan under this paragraph (c) which is inconsistent with other provisions of
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this section, a Federal mutual savings bank shall in all respects comply with those other
provisions.
§ 143.12 Grandfathered authority.

(a) A Federal savings bank formerly chartered or designated as a mutual savings
bank under state law may exercise any authority it was authorized to exercise as a mutual
savings bank under state law at the time of its conversion from a state mutual savings
bank to a Federal or other state charter. Except to the extent such authority may be
exercised by Federal savings associations not enjoying grandfathered rights hereunder,
such authority may be exercised only to the degree authorized under state law at the time
of such conversion. Unless otherwise determined by the OTS prior to July 21, 2011 or by
the OCC an association, in the exercise of grandfathered authority, may continue to
follow applicable state laws and regulations in effect at the time of such conversion.

(b) A Federal savings association that acquires, or has acquired, a Federal savings
bank by merger or consolidation may itself exercise any grandfathered rights enjoyed by
the disappearing institution, whether such rights were obtained directly through
conversion or through merger or consolidation. The extent of the grandfathered rights of
a Federal savings association that disappeared prior to the effective date of this section
shall be determined exclusively pursuant to this section.

(c) This section shall not be construed to prevent the exercise by a Federal savings
association enjoying grandfathered rights hereunder of authority that is available under
the applicable state law only upon the occurrence of specific preconditions, such as the

attainment of a particular future date or specified level of regulatory capital, which have
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not occurred at the time of conversion from a state mutual savings bank, provided they
occur thereafter.

(d) This section shall not be construed to permit the exercise of any particular
authority on a more liberal basis than is allowable under the most liberal construction of
either state or Federal law or regulation.

§ 143.14 Continuity of existence.

The corporate existence of an association converting under this part shall continue
in its successor. Each savings or demand accountholder shall receive a savings account or
accounts in the converted association equal in amount to the value of accounts held in the

former association.
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PART 144—FEDERAL MUTUAL SAVINGS ASSOCIATIONS—CHARTER AND
BYLAWS

Sec.

Charter

144.1 Federal mutual charter.

144.2 Charter amendments.

144.4 Issuance of charter.

Bylaws

144.5 Federal mutual savings association bylaws.

144.6 Effect of subsequent charter or bylaw change.

Availability

144.7 In association offices.

144.8 Communication between members of a Federal mutual savings association.
Authority: 12 U.S.C. 1462, 1462a, 1463, 1464, 1467a, 2901 et seq., 5412(b)(2)(B).
Charter

§144.1 Federal mutual charter.

A Federal mutual savings association shall have a charter in the following form,
which may include any of the additional provisions set forth in § 144.2 of this part, if
such provisions are specifically requested. A charter for a Federal mutual savings bank
shall substitute the term “savings bank” for “association.” The term “trustee” may be
substituted for the term “director.” Associations adopting this charter with existing

borrower members must grandfather those borrower members who were members as of
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the date of issuance of the new charter by the OCC. Such borrowers shall have one vote
for the period of time such borrowings are in existence.
Federal Mutual Charter

Section 1. Corporate title. The full corporate title of the Federal

savings associationis .

Section 2. Office. The home office shall be located in __ [city,

state].

Section 3. Duration. The duration of the association is perpetual.

Section 4. Purpose and powers. The purpose of the association is to

pursue any or all of the lawful objectives of a Federal mutual savings
association chartered under section 5 of the Home Owners' Loan Act and
to exercise all the express, implied, and incidental powers conferred
thereby and by all acts amendatory thereof and supplemental thereto,
subject to the Constitution and laws of the United States as they are now in
effect, or as they may hereafter be amended, and subject to all lawful and
applicable rules, regulations, and orders of the Office of the Comptroller
of the Currency (“OCC”).

Section 5. Capital. The association may raise capital by accepting

payments on savings and demand accounts and by any other means
authorized by the OCC.

Section 6. Members. All holders of the association's savings,

demand, or other authorized accounts are members of the association. In

the consideration of all questions requiring action by the members of the
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association, each holder of an account shall be permitted to cast one vote
for each $100, or fraction thereof, of the withdrawal value of the member's
account. No member, however, shall cast more than 1000 votes. All
accounts shall be nonassessable.

Section 7. Directors. The association shall be under the direction of

a board of directors. The authorized number of directors shall not be fewer
than five nor more than fifteen persons, as fixed in the association's
bylaws, except that the number of directors may be decreased to a number
less than five or increased to a number greater than fifteen with the prior
approval of the OCC.

Section 8. Capital, surplus, and distribution of earnings. The

association shall maintain for the purpose of meeting losses the amount of
capital required by section 5 of the Home Owners' Loan Act and by
regulations of the OCC. The association shall distribute net earnings on its
accounts on such basis and in accordance with such terms and conditions
as may from time to time be authorized by the OCC: Provided, That the
association may establish minimum-balance requirements for accounts to
be eligible for distribution of earnings.

All holders of accounts of the association shall be entitled to equal
distribution of assets, pro rata to the value of their accounts, in the event of
voluntary or involuntary liquidation, dissolution, or winding up of the
association. Moreover, in any such event, or in any other situation in

which the priority of such accounts is in controversy, all such accounts
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shall, to the extent of their withdrawal value, be debts of the association
having the same priority as the claims of general creditors of the
association not having priority (other than any priority arising or resulting
from consensual subordination) over other general creditors of the
association.

Section 9. Amendment of charter. Adoption of any preapproved

charter amendment shall be effective after such preapproved amendment
has been approved by the members at a legal meeting. Any other
amendment, addition, change, or repeal of this charter must be approved
by the OCC prior to approval by the members at a legal meeting, and shall
be effective upon filing with the OCC in accordance with regulatory
procedures.

Attest:

Secretary of the Association

By:

President or Chief Executive Officer of the Association

Attest:

Deputy Comptroller for Licensing

By:

Comptroller of the Currency

Effective Date:

8§ 144.2 Charter amendments.
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(a) General. In order to adopt a charter amendment, a Federal mutual savings
association must comply with the following requirements:

(1) Board of directors approval. The board of directors of the association must

adopt a resolution proposing the charter amendment that states the text of such
amendment;

(2) Form of filing —(i) Application requirement. If the proposed charter

amendment would: render more difficult or discourage a merger, proxy contest, the
assumption of control by a mutual account holder of the association, or the removal of
incumbent management; or involve a significant issue of law or policy; then, the
association shall file the proposed amendment and obtain the prior approval of the OCC.

(i1) Notice requirement. If the proposed charter amendment does not involve a

provision that would be covered by paragraph (a)(2)(i) of this section and is permissible
under all applicable laws, rules and regulations, then the association shall submit the
proposed amendment to the appropriate OCC licensing office, at least 30 days prior to the
effective date of the proposed charter amendment.

(b) Approval. Any charter amendment filed pursuant to paragraph (a)(2)(ii) of this
section shall automatically be approved 30 days from the date of filing of such
amendment, provided that the association follows the requirements of its charter in
adopting such amendment. This automatic approval does not apply if, prior to the
expiration of such 30-day period, the OCC notifies the association that such amendment
is rejected or that such amendment is deemed to be filed under the provisions of
paragraph (a)(2)(i) of this section. In addition, notwithstanding anything in paragraph (a)

of this section to the contrary, the following charter amendments, including the adoption
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of the Federal mutual charter as set forth in § 144.1 of this part, shall be effective and
deemed approved at the time of adoption, if adopted without change and filed with the
OCC, within 30 days after adoption, provided the association follows the requirements of
its charter in adopting such amendments:

(1) Purpose and powers. Add a second paragraph to section 4, as follows:

Section 4. Purpose and powers. * * * The association shall have

the express power: (i) To act as fiscal agent of the United States when
designated for that purpose by the Secretary of the Treasury, under such
regulations as the Secretary may prescribe, to perform all such reasonable
duties as fiscal agent of the United States as may be required, and to act as
agent for any other instrumentality of the United States when designated
for that purpose by any such instrumentality; (ii) To sue and be sued,
complain and defend in any court of law or equity; (iii) To have a
corporate seal, affixed by imprint, facsimile or otherwise; (iv) To appoint
officers and agents as its business shall require and allow them suitable
compensation; (v) To adopt bylaws not inconsistent with the Constitution
or laws of the United States and rules and regulations adopted thereunder
and under this Charter; (vi) To raise capital, which shall be unlimited, by
accepting payments on savings, demand, or other accounts, as are
authorized by rules and regulations made by the OCC, and the holders of
all such accounts or other accounts as shall, to such extent as may be
provided by such rules and regulations, be members of the association and

shall have such voting rights and such other rights as are thereby provided;
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(vii) To issue notes, bonds, debentures, or other obligations, or securities,

provided by or under any provision of Federal statute as from time to time

is in effect; (viii) To provide for redemption of insured accounts; (ix) To

borrow money without limitation and pledge and otherwise encumber any

of its assets to secure its debts; (x) To lend and otherwise invest its funds

as authorized by statute and the rules and regulations of the OCC; (xi) To

wind up and dissolve, merge, consolidate, convert, or reorganize; (xii) To

purchase, hold, and convey real estate and personalty consistent with its

objects, purposes, and powers; (xiii) To mortgage or lease any real estate

and personalty and take such property by gift, devise, or bequest; and (xiv)

To exercise all powers conferred by law. In addition to the foregoing

powers expressly enumerated, this association shall have power to do all

things reasonably incident to the accomplishment of its express objects

and the performance of its express powers.

(2) Title change. A Federal mutual savings association that has complied with §
143.1(b) of this chapter may amend its charter by substituting a new corporate title in
section 1.

(3) Home office. A Federal mutual savings association may amend its charter by
substituting a new home office in section 2, if it has complied with applicable

requirements of § 145.95 of this chapter.

(4) Maximum number of votes. A Federal mutual savings association may amend
its charter by substituting _ votes per member in section 6. [Fill in a number from 1 to

1000.]
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(c) Reissuance of charter. A Federal mutual savings association that has amended

its charter may apply to have its charter, including the amendments, reissued by the OCC.
Such request for reissuance should be filed at the appropriate OCC licensing office and
contain signatures required under § 144.1 of this part, together with such supporting
documents as may be needed to demonstrate that the amendments were properly adopted.
§ 144.4 Issuance of charter.

Issuance by the OCC of a charter to a Federal mutual savings association within
the meaning of § 143.4 of this chapter constitutes the incorporation of that association by
the OCC.

Bylaws
8 1445 Federal mutual savings association bylaws.

(a) General. A Federal mutual savings association shall operate under bylaws that
contain provisions that comply with all requirements specified by the OCC in this section
and that are not otherwise inconsistent with the provisions of this section, the
association's charter, and all other applicable laws, rules, and regulations provided that, a
bylaw provision inconsistent with the provisions of this section may be adopted with the
approval of the OCC. Bylaws may be adopted, amended or repealed by a majority of the
votes cast by the members at a legal meeting or a majority of the association's board of
directors. The bylaws for a Federal mutual savings bank shall substitute the term “savings
bank” for “association”. The term “trustee” may be substituted for the term “director”.

(b) The following requirements are applicable to Federal mutual savings

associations:
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(1) Annual meetings of members. An association shall provide for and conduct an

annual meeting of its members for the election of directors and at which any other
business of the association may be conducted. Such meeting shall be held, as designated
by its board of directors, at a location within the state that constitutes the principal place
of business of the association, or at any other convenient place the board of directors may
designate, and at a date and time within 150 days after the end of the association's fiscal
year. At each annual meeting, the officers shall make a full report of the financial
condition of the association and of its progress for the preceding year and shall outline a
program for the succeeding year.

(2) Special meetings of members. Procedures for calling any special meeting of

the members and for conducting such a meeting shall be set forth in the bylaws. The
subject matter of such special meeting must be established in the notice for such meeting.
The board of directors of the association or the holders of 10 percent or more of the
voting capital shall be entitled to call a special meeting. For purposes of this section,
“voting capital” means FDIC-insured deposits as of the voting record date.

(3) Notice of meeting of members. Notice specifying the date, time, and place of

the annual or any special meeting and adequately describing any business to be
conducted shall be published for two successive weeks immediately prior to the week in
which such meeting shall convene in a newspaper of general circulation in the city or
county in which the principal place of business of the association is located, or mailed
postage prepaid at least 15 days and not more than 45 days prior to the date on which
such meeting shall convene to each of its members of record at the last address appearing

on the books of the association. A similar notice shall be posted in a conspicuous place in
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each of the offices of the association during the 14 days immediately preceding the date
on which such meeting shall convene. The bylaws may permit a member to waive in
writing any right to receive personal delivery of the notice. When any meeting is
adjourned for 30 days or more, notice of the adjournment and reconvening of the meeting
shall be given as in the case of the original meeting.

(4) Fixing of record date. For the purpose of determining members entitled to

notice of or to vote at any meeting of members or any adjournment thereof, or in order to
make a determination of members for any other proper purpose, the bylaws shall provide
for the fixing of a record date and a method for determining from the books of the
association the members entitled to vote. Such date shall be not more than 60 days nor
fewer than 10 days prior to the date on which the action, requiring such determination of
members, is to be taken. The same determination shall apply to any adjourned meeting.

(5) Member quorum. Any number of members present and voting, represented in

person or by proxy, at a regular or special meeting of the members shall constitute a
quorum. A majority of all votes cast at any meeting of the members shall determine any
question, unless otherwise required by regulation. At any adjourned meeting, any
business may be transacted that might have been transacted at the meeting as originally
called. Members present at a duly constituted meeting may continue to transact business

until adjournment.

(6) Voting by proxy. Procedures shall be established for voting at any annual or
special meeting of the members by proxy pursuant to the rules and regulations of the
OCC, including the placing of such proxies on file with the secretary of the association,

for verification, prior to the convening of such meeting. Proxies may be given
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telephonically or electronically as long as the holder uses a procedure for verifying the
identity of the member. All proxies with a term greater than eleven months or solicited at
the expense of the association must run to the board of directors as a whole, or to a
committee appointed by a majority of such board.

(7) Communications between members. Provisions relating to communications

between members shall be consistent with § 144.8 of this part. No member, however,
shall have the right to inspect or copy any portion of any books or records of a Federal
mutual savings association containing:

(1) A list of depositors in or borrowers from such association;

(i1) Their addresses;

(ii1) Individual deposit or loan balances or records; or

(iv) Any data from which such information could be reasonably constructed.

(8) Number of directors, membership. The bylaws shall set forth a specific

number of directors, not a range. The number of directors shall be not fewer than five nor
more than fifteen, unless a higher or lower number has been authorized by the OCC.
Each director of the association shall be a member of the association. Directors may be
elected for periods of one to three years and until their successors are elected and
qualified, but if a staggered board is chosen, provision shall be made for the election of
approximately one-third or one-half of the board each year, as appropriate. State-
chartered savings banks converting to Federal savings banks may include alternative
provisions for the election and term of office of directors so long as such provisions are
authorized by the OCC, and provide for compliance with the standard provisions of this

section no later than six years after the conversion to a Federal savings association.
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(9) Meetings of the board. The board of directors shall determine the place,

frequency, time, procedure for notice, which shall be at least 24 hours unless waived by
the directors, and waiver of notice for all regular and special meetings. The meetings
shall be under the direction of a chairman, appointed annually by the board; or in the
absence of the chairman, the meetings shall be under the direction of the president. The
board also may permit telephonic participation at meetings. The bylaws may provide for
action to be taken without a meeting if unanimous written consent is obtained for such
action. A majority of the authorized directors shall constitute a quorum for the transaction
of business. The act of a majority of the directors present at any meeting at which there is
a quorum shall be the act of the board.

(10) Officers, employees and agents. (i) The bylaws shall contain provisions

regarding the officers of the association, their functions, duties, and powers. The officers
of the association shall consist of a president, one or more vice presidents, a secretary,
and a treasurer or comptroller, each of whom shall be elected annually by the board of
directors. Such other officers and assistant officers and agents as may be deemed
necessary may be elected or appointed by the board of directors or chosen in such other
manner as may be prescribed in the bylaws. Any two or more offices may be held by the
same person, except the offices of president and secretary.

(i1) All officers and agents of the association, as between themselves and the
association, shall have such authority and perform such duties in the management of the
association as may be provided in the bylaws, or as may be determined by resolution of
the board of directors not inconsistent with the bylaws. In the absence of any such

provision, officers shall have such powers and duties as generally pertain to their
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respective offices. Any officer may be removed by the board of directors with or without
cause, but such removal, other than for cause, shall be without prejudice to the
contractual rights, if any, of the person so removed.

(ii1) Any indemnification provision must provide that any indemnification is
subject to applicable Federal law, rules, and regulations.

(11) Vacancies, resignation or removal of directors. Members of the association

shall elect directors by ballot: Provided, that in the event of a vacancy on the board, the
board of directors may, by their affirmative vote, fill such vacancy, even if the remaining
directors constitute less than a quorum. A director elected to fill a vacancy shall be
elected to serve only until the next election of directors by the members. The bylaws shall
set out the procedure for the resignation of a director, which shall be by written notice or
by any other procedure established in the bylaws. Directors may be removed only for
cause as defined in § 163.39 of this chapter, by a vote of the holders of a majority of the
shares then entitled to vote at an election of directors.

(12) Powers of the board. The board of directors shall have the power:

(1) By resolution, to appoint from among its members and remove an executive
committee and one or more other committees, which committee[s] shall have and may
exercise all the powers of the board between the meetings or the board; but no such
committee shall have the authority of the board to amend the charter or bylaws, adopt a
plan of merger, consolidation, dissolution, or provide for the disposition of all or
substantially all the property and assets of the association. Such committee shall not
operate to relieve the board, or any member thereof, of any responsibility imposed by

law;
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(i1) To fix the compensation of directors, officers, and employees; and to remove
any officer or employee at any time with or without cause;

(ii1) To exercise any and all of the powers of the association not expressly
reserved by the charter to the members.

(13) Nominations for directors. The bylaws shall provide that nominations for

directors may be made at the annual meeting by any member and shall be voted upon,
except, however, the bylaws may require that nominations by a member must be
submitted to the secretary and then prominently posted in the principal place of business,
at least 10 days prior to the date of the annual meeting. However, if such provision is
made for prior submission of nominations by a member, then the bylaws must provide for
a nominating committee, which, except in the case of a nominee substituted as a result of
death or other incapacity, must submit nominations to the secretary and have such
nominations similarly posted at least 15 days prior to the date of the annual meeting.

(14) New business. The bylaws shall provide procedures for the introduction of
new business at the annual meeting. Those provisions may require that such new business
be stated in writing and filed with the secretary prior to the annual meeting at least 30
days prior to the date of the annual meeting.

(15) Amendment. Bylaws may include any provision for their amendment that
would be consistent with applicable law, rules, and regulations and adequately addresses
its subject and purpose.

(1) Amendments shall be effective:

(A) After approval by a majority vote of the authorized board, or by a majority of

the vote cast by the members of the association at a legal meeting; and
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(B) After receipt of any applicable regulatory approval.

(i1) When an association fails to meet its quorum requirement, solely due to
vacancies on the board, the bylaws may be amended by an affirmative vote of a majority
of the sitting board.

(16) Miscellaneous. The bylaws may also address the subject of age limitations
for directors or officers as long as they are consistent with applicable Federal law, rules
or regulations, and any other subjects necessary or appropriate for effective operation of
the association.

(c) Form of filing —(1) Application requirement. (i) Any bylaw amendment shall

be submitted to the appropriate OCC licensing office if it would:

(A) Render more difficult or discourage a merger, proxy contest, the assumption
of control by a mutual account holder of the association, or the removal of incumbent
management;

(B) Involve a significant issue of law or policy, including indemnification,
conflicts of interest, and limitations on director or officer liability; or

(C) Be inconsistent with the requirements of this section or with applicable laws,
rules, regulations, or the association's charter.

(i1) Applications submitted under paragraph (c)(1)(i) of this section are subject to
standard treatment processing procedures at part 116, subparts A and E of this chapter.

(ii1) For purposes of this paragraph (c), bylaw provisions that adopt the language
of the OCC’s model or optional bylaws, if adopted without change, and filed with the

OCC within 30 days after adoption, are effective upon adoption.
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(2) Filing requirement. If the proposed bylaw amendment does not involve a

provision that would be covered by paragraph (c)(1) or (¢)(3) of this section, then the
association shall submit the amendment to the appropriate OCC licensing office at least
30 days prior to the date the bylaw amendment is to be adopted by the association.

(3) Corporate governance procedures. A Federal mutual association may elect to

follow the corporate governance procedures of the laws of the state where the main office
of the institution is located, provided that such procedures may be elected only to the
extent not inconsistent with applicable Federal statutes, regulations, and safety and
soundness, and such procedures are not of the type described in paragraph (c)(1) of this
section. If this election is selected, a Federal mutual association shall designate in its
bylaws the provision or provisions from the body of law selected for its corporate
governance procedures, and shall file a copy of such bylaws, which are effective upon
adoption, within 30 days after adoption. The submission shall indicate, where not
obvious, why the bylaw provisions meet the requirements stated in paragraph (c)(1) of
this section.

(d) Effectiveness. Any bylaw amendment filed pursuant to paragraph (c)(2) of this
section shall automatically be effective 30 days from the date of filing of such
amendment, provided that the association follows the requirements of its charter and
bylaws in adopting such amendment. This automatic effective date does not apply if,
prior to the expiration of such 30-day period, the OCC notifies the association that such
amendment is rejected or that such amendment requires an application to be filed
pursuant to paragraph (c)(1) of this section.

8 144.6 Effect of subsequent charter or bylaw change.
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Notwithstanding any subsequent change to its charter or bylaws, the authority of a
Federal mutual savings association to engage in any transaction shall be determined only
by the association's charter or bylaws then in effect.

Availability
§ 144.7 In association offices.

A Federal mutual savings association shall make available to its members at all
times in its offices a true copy of its charter and bylaws, including any amendments, and
shall deliver such a copy to any member on request.

§ 144.8 Communication between members of a Federal mutual savings association.

(a) Right of communication with other members. A member of a Federal mutual

savings association has the right to communicate, as prescribed in paragraph (b) of this
section, with other members of the Federal savings association regarding any matter
related to the Federal savings association's affairs, except for “improper”
communications, as defined in paragraph (c) of this section. The association may not
defeat that right by redeeming a savings member's savings account in the Federal mutual
savings association.

(b) Member communication procedures. If a member of a Federal mutual savings

association desires to communicate with other members, the following procedures shall
be followed:
(1) The member shall give the Federal mutual savings association a written

request to communicate;
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(2) If the proposed communication is in connection with a meeting of the Federal
savings association's members, the request shall be given at least thirty days before the
annual meeting or 10 days before a special meeting;

(3) The request shall contain—

(1) The member's full name and address;

(i1) The nature and extent of the member's interest in the Federal savings
association at the time the information is given;

(ii1) A copy of the proposed communication; and

(iv) If the communication is in connection with a meeting of the members, the
date of the meeting;

(4) The Federal savings association shall reply to the request within either—

(1) Fourteen days;

(i1) Ten days, if the communication is in connection with the annual meeting; or

(ii1) Three days, if the communication is in connection with a special meeting;

(5) The reply shall provide either—

(1) The number of the Federal savings association's members and the estimated
reasonable cost to the Federal savings association of mailing to them the proposed
communication; or

(i1) Notification that the Federal savings association has determined not to mail
the communication because it is “improper”, as defined in paragraph (c) of this section;

(6) After receiving the amount of the estimated costs of mailing and sufficient

copies of the communication, the Federal savings association shall mail the
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communication to all members, by a class of mail specified by the requesting member,
either—

(1) Within fourteen days;

(i) Within seven days, if the communication is in connection with the annual
meeting;

(ii1) As soon as practicable before the meeting, if the communication is in
connection with a special meeting; or

(iv) On a later date specified by the member;

(7) If the Federal savings association refuses to mail the proposed communication,
it shall return the requesting member's materials together with a written statement of the
specific reasons for refusal, and shall simultaneously send to the appropriate OCC
licensing office two copies each of the requesting member's materials, the Federal
savings association's written statement, and any other relevant material. The materials
shall be sent within:

(1) Fourteen days,

(i1) Ten days if the communication is in connection with the annual meeting, or

(ii1) Three days, if the communication is in connection with a special meeting,

after the Federal savings association receives the request for communication.

(c) Improper communication. A communication is an “improper communication”

if it contains material which:
(1) At the time and in the light of the circumstances under which it is made:

(1) Is false or misleading with respect to any material fact; or
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(i1) Omits a material fact necessary to make the statements therein not false or
misleading, or necessary to correct a statement in an earlier communication on the same
subject which has become false or misleading;

(2) Relates to a personal claim or a personal grievance, or is solicitous of personal
gain or business advantage by or on behalf of any party;

(3) Relates to any matter, including a general economic, political, racial, religious,
social, or similar cause, that is not significantly related to the business of the Federal
savings association or is not within the control of the Federal savings association; or

(4) Directly or indirectly and without expressed factual foundation:

(1) Impugns character, integrity, or personal reputation,

(i) Makes charges concerning improper, illegal, or immoral conduct, or

(ii1) Makes statements impugning the stability and soundness of the Federal

savings association.
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PART 145—FEDERAL SAVINGS ASSOCIATIONS—OPERATIONS
Sec.

145.1 General authority.

145.2 [Reserved]

145.16 Public deposits, depositaries, and fiscal agents.

145.17 Funds transfer services.

14591 Home office.

145.92 Branch offices.

145.93 Application and notice requirements for branch and home offices.
145.95 What processing procedures apply to my home or branch office application or
notice?

145.96 Agency office.

145.101 Fiscal agency.

145.121 Indemnification of directors, officers and employees.

Authority: 12 U.S.C. 1462a, 1463, 1464, 1828. 5412(b)(2)(B).

§ 145.1 General authority.

A Federal savings association may exercise all authority granted it by the Home
Owners' Loan Act of 1933 (“Act”), 12 U.S.C. 1464, as amended, and its charter and
bylaws, whether or not implemented specifically by OCC regulations, subject to the
limitations and interpretations contained in this part.

§ 145.2 [Reserved]

8 145.16 Public deposits, depositaries, and fiscal agents.
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(a) Definitions. As used in this section—

(1) Moneys includes monies and has the same meaning it has in applicable state
law;

(2) State law includes actions by a governmental body which has a charter
adopted under the constitution of the state with provisions respecting deposits of public
money of that body;

(3) Surety means surety under real and/or personal suretyship, and includes
guarantor; and

(4) Terms in paragraph (b) of this section have the meanings they have under
applicable state law.

(b) Authority to act as surety for public deposits. (1) A Federal savings

association that is a deposit association may give bond or security for deposit in it of
public moneys or investment in it by a governmental unit if required to do so by state
law, either as an alternative condition or otherwise, regardless of the amount required.
Any bond or security may be given and any substitution or increase thereof may be made
under this section at any time.

(2) If state law requires as a condition of such deposit or investment that the
Federal savings association or its bond or security, or any combination thereof, be surety
for or with respect to other deposits or instruments, whether of that depositor or investor
or of any other(s), and whether in the Federal savings association or in any other
institution(s) having, when the investments or deposits were made, insurance by the
Federal Deposit Insurance Corporation, the same shall become, or if the state law is self-

executing shall be, such surety.
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(c) Depositaries and fiscal agents. Subject to regulation of the United States

Treasury Department, a Federal savings association may serve as a depositary for Federal
taxes, as a Treasury tax and loan depositary, or as a depositary of public money and fiscal
agent of the Government or any other instrumentality thereof when designated for that
purpose by such instrumentality and approved by the OCC, and may satisfy any
requirement in connection therewith, including maintaining accounts described in §§
161.33, 161.52, 161.53, and 161.54 of this chapter; pledging collateral; and performing
the services outlined in 31 CFR 202.3(b) or any section that supersedes or amends §
202.3(b).

§ 145.17 Funds transfer services.

A Federal savings association is authorized to transfer, with or without fee, its
customers' funds from any account (including a line of credit) of the customer at the
Federal savings association or at another financial intermediary to third parties or other
accounts of the customer on the customer's order or authorization by any mechanism or
device, including cashier's checks, conforming with applicable laws and established
commercial practices.

§ 145.91 Home office.
(a) All operations of a Federal savings association (“you”) are subject to direction
from the home office.

(b) You must notify the appropriate OCC licensing office if the permanent
address of your home office changes, unless you have submitted an application or notice
regarding the change under §§ 145.93 and 145.95 of this chapter.

§ 145.92 Branch offices.
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(a) Definition. A branch office of a Federal savings association (“you”) is any
office other than your home office, agency office, administrative office, data processing
office, or an electronic means or facility under part 155 of this chapter.

(b) Branching. Subject to the application and notice requirements at §§ 145.93
and 145.95 of this chapter, you may branch in any state or states of the United States and
its territories unless the location would violate:

(1) Section 5(r) of the HOLA (12 U.S.C. 1464(r));

(2) Section 10(e)(3) of the HOLA (12 U.S.C. 1467a(e)(3)); or

(3) Section 13(k)(4) of the FDIA (12 U.S.C. 1823(k)(4)).

(c) Preemption. This exercise of the OCC’s authority is preemptive of any state
law purporting to address the subject of branching by a Federal savings association.

§ 145.93 Application and notice requirements for branch and home offices.

(a) Application and notice requirements. A Federal savings association (“you”)

must file an application or notice with the appropriate OCC licensing office and receive
approval or non-objection under § 145.95 before you change the permanent location of,
or establish a new, home or branch office, except as provided in this section.

(b) Exceptions. You are not required to submit an application or notice and
receive OCC approval or non-objection under § 145.95 under the following
circumstances:

(1) Drive-in or pedestrian offices. You may establish a drive-in or pedestrian

office that is located within 500 feet of a public entrance to your existing home or branch
office, provided the functions performed at the office are limited to functions that are

ordinarily performed at a teller window.
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(2) Short-distance relocation. You may change the permanent location of an

existing home or branch office to a site that is within the market area and short-distance
location area of the existing home or branch office. The short-distance relocation area of
an existing office is the area that is within:

(1) A 1000-foot radius of an existing office that is within a Principal City in a
Metropolitan Statistical Area (MSA) designated by the U.S. Department of Commerce;

(i1) A one-mile radius of an existing office that is within an MSA, but is not
within a Principal City; or

(ii1) A two-mile radius of an existing office that is not in an MSA.

(3) Highly-rated Federal savings associations. You may change the permanent

location of, or establish a new, branch or home office if you meet all of the following
requirements:

(1) You are eligible for expedited treatment under § 116.5 of this chapter. For the
purposes of that section, you must meet the capital requirements under part 167 of this
chapter before and immediately after you change the location of your home or branch
office or establish a new branch office.

(i1) You published a notice of your intent to change the location of your home or
branch office or establish a new branch office. To satisfy this publication requirement,
you must follow the procedures in subpart B of part 116 of this chapter except that:

(A) Under § 116.55(d) and (e) of this chapter, your public notice must state that
the public may submit comments to you and to the appropriate OCC licensing office, and
must provide addresses for you and for the appropriate OCC licensing office where the

public may submit comments;
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(B) Section 4.14(c) of this chapter, which addresses public inspections of filings
with the OCC, does not apply; and

(C) Under § 116.60 of this chapter, you must publish the public notice at least 35
days before you take the proposed action. If you publish a public notice more than 12
months before you take the proposed action, the publication is invalid.

(ii1) If you intend to change the location of an existing office, you must post a
notice of your intent in a prominent location in the existing office to be relocated. You
must post the notice for 30 days from the date of publication of the initial public notice
described in paragraph (b)(3)(ii) of this section.

(iv)(A) No person files a comment opposing the proposed action within 30 days
after the date of the publication of the proposed notice; or

(B) A person files a comment opposing the proposed action and the OCC
determines that the comment raises issues that are not relevant to the approval standards
in § 145.95(b) of this chapter or that OCC action in response to the comment is not

required.

(4) Re-designations of home and branch offices. You may re-designate an existing
branch office as a home office at the same time that you re-designate your existing home
office as a branch office.

(c) Section 5(m) of the HOLA. If you are incorporated under the laws of,

organized in, or do business in the District of Columbia and you satisfy the requirements
of paragraph (b) of this section, the Comptroller has approved your home or branch office

changes under section 5(m) of the HOLA.
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(d) Maintenance of branch and home office following conversion, consolidation,

purchase of bulk assets, merger, or purchase from receiver. An existing savings

association that converts to a Federal savings association may maintain an existing office
and a Federal savings association may maintain any office acquired through
consolidation, purchase of bulk assets, merger or purchase from the receiver of an
association, except to the extent that the approval of the conversion, consolidation,
merger, or purchase specifies otherwise.

(e) Prohibition. You may not file an application or notice (or utilize any exception
described in paragraph (b) of this section) to establish a branch office, if you filed an
application to merge or otherwise surrender your charter and the application has been
pending for less than six months.

8 145.95 What processing procedures apply to my home or branch office
application or notice?

(a) Processing procedures. Applications and notices under § 145.93 are subject to

expedited or standard treatment under the application processing procedures at part 116
of this chapter.

(1) Publication and posting requirements. (i) You must publish a public notice of

your application or notice in accordance with the procedures in subpart B of part 116 of
this chapter. Promptly after publication, you must transmit copies of the public notice and
the publisher's affidavit to the appropriate OCC licensing office.

(i1) If you propose to change the location of an existing office, you must also post
a notice of the application in a prominent location in the office to be relocated. You must

post the notice for 30 days from the date of publication of the initial public notice.
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(2)_Comment procedures. Commenters may submit comments on your application

or notice in accordance with the procedures in subpart C of part 116 of this chapter.

(3) Meeting procedures. The OCC may arrange a meeting in accordance with the

procedures in subpart D of part 116 of this chapter.

(4) OCC Review. The OCC will process your application or notice in accordance
with the procedures in subpart E of part 116 of this chapter. The applicable review period
for applications filed under standard treatment is 30 days rather than the time period
specified at § 116.270(a) of this chapter.

(b) Approval standards. (1) The OCC will approve an application (or not object to

a notice), if your overall policies, condition, and operations afford no basis for
supervisory objection.

(1) You should meet or exceed minimum capital requirements under part 167 of
this chapter and should be at least adequately capitalized as described in § 165.4(b)(2) of
this chapter, before and immediately after the proposed action. If you are
undercapitalized as described in § 165.4(b)(3) of this chapter, the OCC will deny your
application (or disapprove your notice), unless the proposed action is otherwise permitted
under section 38(e)(4) of the FDIA.

(i1) The OCC will evaluate your record of helping to meet the credit needs of your
entire community, including low- and moderate-income neighborhoods, under part 195 of
this chapter. The OCC may:

(A) Deny your application or disapprove your notice based upon this evaluation;

or

232



(B) Impose a condition to the approval of your application (or non-objection to
your notice) requiring you to improve specific practices and/or aspects of your
performance under part 195 of this chapter. In most cases, a commitment to improve will
not be sufficient to overcome a seriously deficient record.

(ii1) The OCC will review the application or notice under the National
Environmental Policy Act (42 U.S.C. 3421 et seq.) and the National Historic Preservation
Act (16 U.S.C. 470).

(2) In reviewing your application and notice, the OCC may consider information
available from any source, including any comments submitted by interested parties or
views expressed by interested parties at meetings with the OCC.

(3) The OCC may approve an amendment to your charter in connection with a
home office relocation under this section.

(c) Expiration of OCC approval. (1) You must open or relocate your office within

twelve months of OCC approval of your application (or the date of OCC non-objection to
your notice), unless the OCC prescribes another time period. The OCC may extend the
time period if it determines that you are making a good-faith effort to promptly open or
relocate the proposed office.

(2) If you do not open or relocate the proposed office within this time period, you
must comply with the application and notice requirements of this section before you may
open or relocate the proposed office.

§ 145.96 Agency office.
(a) General. A Federal savings association may establish or maintain an agency

office to engage in one or more of the following activities:
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(1) Servicing, originating, or approving loans and contracts;

(2) Managing or selling real estate owned by the Federal savings association; and

(3) Conducting fiduciary activities or activities ancillary to the association's
fiduciary business in compliance with subpart A of part 150 of this chapter.

(b) Additional services. A Federal savings association may request, and the OCC

may approve, any service not listed in paragraph (a) of this section, except for payment
on savings accounts.

(c) Records. A Federal savings association must maintain records of all business it
transacts at an agency office. It must maintain these records at the agency office, and
must transmit copies to a home or branch office.

§ 145.101 Fiscal agency.

A Federal savings association designated fiscal agent by the Secretary of the
Treasury or with OCC approval by another instrumentality of the United States, shall, as
such, perform such reasonable duties and exercise only such powers and privileges as the
Secretary of the Treasury or such instrumentality may prescribe.

8 145.121 Indemnification of directors, officers and employees.
A Federal savings association shall indemnify its directors, officers, and

employees in accordance with the following requirements:

(a) Definitions and rules of construction. (1) Definitions for purposes of this
section.

(1) Action. The term “action” means any judicial or administrative proceeding, or
threatened proceeding, whether civil, criminal, or otherwise, including any appeal or

other proceeding for review;
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(i1) Court. The term “court” includes, without limitation, any court to which or in
which any appeal or any proceeding for review is brought.

(ii1) Final judgment. The term “final judgment” means a judgment, decree, or

order which is not appealable or as to which the period for appeal has expired with no
appeal taken.
(iv) Settlement. The term “settlement” includes entry of a judgment by consent or

confession or a plea of guilty or nolo contendere.

(2) References in this section to any individual or other person, including any
association, shall include legal representatives, successors, and assigns thereof.

(b) General. Subject to paragraphs (c) and (g) of this section, a Federal savings
association shall indemnify any person against whom an action is brought or threatened
because that person is or was a director, officer, or employee of the association, for:

(1) Any amount for which that person becomes liable under a judgment if such
action; and

(2) Reasonable costs and expenses, including reasonable attorney's fees, actually
paid or incurred by that person in defending or settling such action, or in enforcing his or
her rights under this section if he or she attains a favorable judgment in such enforcement
action.

(c) Requirements. (1) Indemnification shall be made to such person under
paragraph (b) of this section only if:

(1) Final judgment on the merits is in his or her favor; or

(i1) In case of:

(A) Settlement,

235



(B) Final judgment against him or her, or

(C) Final judgment in his or her favor, other than on the merits, if a majority of
the disinterested directors of the Federal savings association determine that he or she was
acting in good faith within the scope of his or her employment or authority as he or she
could reasonably have perceived it under the circumstances and for a purpose he or she
could reasonably have believed under the circumstances was in the best interests of the
savings association or its members.

(2) However, no indemnification shall be made unless the association gives the
OCC at least 60 days' notice of its intention to make such indemnification. Such notice
shall state the facts on which the action arose, the terms of any settlement, and any
disposition of the action by a court. Such notice, a copy thereof, and a certified copy of
the resolution containing the required determination by the board of directors shall be
sent to the association’s supervisory office, which shall promptly acknowledge receipt
thereof. The notice period shall run from the date of such receipt. No such
indemnification shall be made if the OCC advises the association in writing, within such
notice period, the OCC’s objection thereto.

(d) Insurance. A Federal savings association may obtain insurance to protect it
and its directors, officers, and employees from potential losses arising from claims
against any of them for alleged wrongful acts, or wrongful acts, committed in their
capacity as directors, officers, or employees. However, no Federal savings association
may obtain insurance which provides for payment of losses of any person incurred as a

consequence of his or her willful or criminal misconduct.
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(e) Payment of expenses. If a majority of the directors of a Federal savings

association concludes that, in connection with an action, any person ultimately may
become entitled to indemnification under this section, the directors may authorize
payment of reasonable costs and expenses, including reasonable attorneys' fees, arising
from the defense or settlement of such action. Nothing in this paragraph (e) shall prevent
the directors of the savings association from imposing such conditions on a payment of
expenses as they deem warranted and in the interests of the savings association. Before
making advance payment of expenses under this paragraph (e), the savings association
shall obtain an agreement that the savings association will be repaid if the person on
whose behalf payment is made is later determined not to be entitled to such
indemnification.

(f) Exclusiveness of provisions. No Federal savings association shall indemnify

any person referred to in paragraph (b) of this section or obtain insurance referred to in
paragraph (d) of the section other than in accordance with this section. However, an
association which has a bylaw in effect relating to indemnification of its personnel shall
be governed solely by that bylaw, except that its authority to obtain insurance shall be
governed by paragraph (d) of this section.

(g) The indemnification provided for in paragraph (b) of this section is subject to

and qualified by 12 U.S.C. 1821(k).
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PART 146—FEDERAL MUTUAL SAVINGS ASSOCIATIONS—MERGER,
DISSOLUTION, REORGANIZATION, AND CONVERSION
Sec.
146.1 Definitions.
146.2 Procedure; effective date.
146.3 Transfer of assets upon merger or consolidation.
146.4 Voluntary dissolution.
Authority: 12 U.S.C. 1462, 1462a, 1463, 1464, 1467a, 2901 et seq. 5412(b)(2)(B).
§ 146.1 Definitions.

The terms used in §§ 146.2 and 146.3 shall have the same meaning as set forth in
§§ 152.13(b) and 163.22(g) of this chapter.
§146.2 Procedure; effective date.

(a) A Federal mutual savings association may combine with any depository
institution, provided that:

(1) The combination is in compliance with, and receives all approvals required
under, any applicable statutes and regulations;

(2) Any resulting Federal savings association meets the requirements for Federal
Home Loan Bank membership and insurance of accounts;

(3) Any resulting Federal savings association conforms within the time prescribed
by the OCC to the requirements of sections 5(c) and 10(m) of the Home Owners' Loan
Act; and

(4) The resulting institution shall be a mutually held savings association, unless:
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(1) The transaction involves a supervisory merger;

(i1) The transaction is approved under part 192 of this chapter; or

(ii1) The transaction involves a transfer in the context of a mutual holding
company reorganization under section 10(0) of the Home Owners' Loan Act.

(b) Each Federal mutual savings association, by a two-thirds vote of its board of
directors, shall approve a plan of combination evidenced by a combination agreement.
The agreement shall state:

(1) That the combination shall not be effective unless and until the combination
receives any necessary approval from the OCC pursuant to § 163.22 (a) or (c), or in the
case of a transaction requiring a notice pursuant to § 163.22(c), the notice has been filed,
and the appropriate period of time has passed or the OCC has advised the parties that it
will not disapprove the transaction;

(2) Which constituent institution is to be the resulting institution;

(3) The name of the resulting institution;

(4) The location of the home office and any other offices of the resulting
institution;

(5) The terms and conditions of the combination and the method of effectuation;

(6) Any charter amendments, or the new charter in the combination;

(7) The basis upon which the resulting institution's savings accounts will be
1ssued;

(8) If the Federal mutual savings association is the resulting institution, the

number, names, residence addresses, and terms of directors;
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(9) The effect upon and assumption of any liquidation account of a disappearing
institution by the resulting institution; and

(10) Such other provisions, agreements, or understandings as relate to the
combination.

(c) Prior written notification or notice to the appropriate OCC licensing office or
prior written approval of the OCC, pursuant to § 163.22 of this chapter, is required for
every combination. In the case of applications and notices pursuant to 163.22 (a) or (c),
the OCC shall apply the criteria set out in § 163.22 of this chapter and shall impose any
conditions it deems necessary or appropriate to ensure compliance with those criteria and
the requirements of this chapter.

(d) Where the resulting institution is a Federal mutual savings association, the
OCC may approve a temporary increase in the number of directors of the resulting
institution provided that the association submits a plan for bringing the board of directors
into compliance with the requirements of § 144.1 of this chapter within a reasonable
period of time.

(e) Notwithstanding any other provision of this part, the OCC may require that a
plan of combination be submitted to the voting members of any of the mutual savings
associations that are constituent institutions at a duly called meeting(s), and that the plan,
to be effective, be approved by such voting members.

(f) A conservator or receiver for a Federal mutual savings association may
combine the association with another insured depository institution without submitting

the plan to the association's board of directors or members for their approval.
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(g) If a plan of combination provides for a resulting Federal mutual savings
association's name or location to be changed, its charter shall be amended accordingly. If
the resulting institution is a Federal mutual savings association, the effective date of the
combination shall be the date specified in the approval; if the resulting institution is not a
Federal savings association, the effective date shall be that prescribed under applicable
law. Approval of a merger automatically cancels the Federal charter of a Federal
association that is a disappearing institution as of the effective date of merger, and the
association shall, on that date, surrender its charter to the OCC.

8 146.3 Transfer of assets upon merger or consolidation.

On the effective date of a merger or consolidation in which the resulting
institution is a Federal association, all assets and property of the disappearing institutions
shall immediately, without any further act, become the property of the resulting
institution to the same extent as they were the property of the disappearing institutions,
and the resulting institution shall be a continuation of the entity which absorbed the
disappearing institutions. All rights and obligations of the disappearing institutions shall
remain unimpaired, and the resulting institution shall, on the effective date of the merger
or consolidation, succeed to all those rights and obligations, subject to the Home Owners'
Loan Act and other applicable statutes.

§ 146.4 Voluntary dissolution.

(a) A Federal savings association's board of directors may propose a plan for
dissolution of the association. The plan may provide for either:

(1) Appointment of the Federal Deposit Insurance Corporation (under section 5 of

the Act and section 11 of the Federal Deposit Insurance Act, as amended or section 21 A
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of the Federal Home Loan Bank Act, as amended) as receiver for the purpose of
liquidation;

(2) Transfer of all the association's assets to another association or home-
financing institution under Federal or state charter either for cash sufficient to pay all
obligations of the association and retire all outstanding accounts or in exchange for that
association's payment of all the association's outstanding obligations and issuance of
share accounts or other evidence of interest to the association's members on a pro rata
basis; or

(3) Dissolution in a manner proposed by the directors which they consider best for
all concerned.

(b) The plan, and a statement of reasons for proposing dissolution and for
proposing the plan, shall be submitted to the appropriate OCC licensing office for
approval. The OCC will approve the plan if the OCC believes dissolution is advisable
and the plan best for all concerned, but if the OCC considers the plan inadvisable, the
OCC may either make recommendations to the association concerning the plan or
disapprove it. When the plan is approved by the association's board of directors and by
the OCC, it shall be submitted to the association's members at a duly called meeting and,
when approved by a majority of votes cast at that meeting, shall become effective. After
dissolution in accordance with the plan, a certificate evidencing dissolution, supported by
such evidence as the may require, shall immediately be filed with the OCC. When the
OCC receives such evidence satisfactory to the OCC, it will terminate the corporate
existence of the dissolved association and the association's charter shall thereby be

canceled. A Federal savings association is not required to obtain approval under this
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section where the Federal savings association transfers all of its assets and liabilities to a

bank in a transaction that is subject to § 163.22(b) of this chapter.
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PART 150—FIDUCIARY POWERS OF FEDERAL SAVINGS ASSOCIATIONS

Sec.

150.10

What regulations govern the fiduciary operations of Federal savings

associations?

150.20

150.30

150.40

150.50

150.60

150.70

150.80

150.90

150.100

150.110

150.120

150.125

150.130

150.135

150.136

150.140

What are fiduciary powers?
What fiduciary capacities does this part cover?
When do I have investment discretion?
What is a fiduciary account?
What other definitions apply to this part?
Subpart A—Obtaining Fiduciary Powers
Must I obtain OCC approval or file a notice before I exercise fiduciary powers?
How do I obtain OCC approval?
What information must I include in my application?
What factors may the OCC consider in its review of my application?
[Reserved]
What action will the OCC take on my application?
How do I file the notice under §150.70(c)?
Subpart B—Exercising Fiduciary Powers
How may I conduct multi-state operations?
How do I determine which state's laws apply to my operations?
To what extent do state laws apply to my fiduciary operations?

Must I adopt and follow written policies and procedures in exercising fiduciary
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powers?

Fiduciary Personnel and Facilities

150.150 Who is responsible for the exercise of fiduciary powers?

150.160 What personnel and facilities may I use to perform fiduciary services?
150.170 May my other departments or affiliates use fiduciary personnel and facilities to
perform other services?

150.180 May I perform fiduciary services for, or purchase fiduciary services from,
another association or entity?

150.190 Must fiduciary officers and employees be bonded?

Review of a Fiduciary Account

150.200 Must I review a prospective account before I accept it?

150.210 Must I conduct another review of an account after I accept it?

150.220 Are any other account reviews required?

Custody and Control of Assets

150.230 Who must maintain custody or control of assets in a fiduciary account?
150.240 May I hold investments of a fiduciary account off-premises?

150.250 Must I keep fiduciary assets separate from other assets?

Investing Funds of a Fiduciary Account

150.260 How may I invest funds of a fiduciary account?

Funds Awaiting Investment or Distribution

150.290 What must I do with fiduciary funds awaiting investment or distribution?
150.300 Where may I deposit fiduciary funds awaiting investment or distribution?

150.310 What if the FDIC does not insure the deposits?

245



150.320 What is acceptable collateral for uninsured deposits?

Restrictions on Self Dealing

150.330 Are there investments in which I may not invest funds of a fiduciary account?
150.340 May I exercise rights to purchase additional stock or fractional shares of my
stock or obligations or the stock or obligations of my affiliates?

150.350 May I lend, sell, or transfer assets of a fiduciary account if I have an interest in
the transaction?

150.360 May I make a loan to a fiduciary account that is secured by an interest in the
assets of the account?

150.370 May I sell assets or lend money between fiduciary accounts?

Compensation, Gifts, and Bequests

150.380 May I earn compensation for acting in a fiduciary capacity?

150.390 May my officer or employee retain compensation for acting as a co-fiduciary?
150.400 May my fiduciary officer or employee accept a gift or bequest?
Recordkeeping Requirements

150.410 What records must I keep?

150.420 How long must I keep these records?

150.430 Must I keep fiduciary records separate and distinct from other records?

Audit Requirements

150.440 When do I have to audit my fiduciary activities?

150.450 What standards govern the conduct of the audit?

150.460 Who may conduct an audit?
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150.470

150.480

150.490

150.500

state?

150.510

Who directs the conduct of the audit?
How do I report the results of the audit?

Subpart C—Depositing Securities With State Authorities
When must [ deposit securities with state authorities?

How much must I deposit if I administer fiduciary assets in more than one

What must I do if state authorities refuse my deposit?

Subpart D—Terminating Fiduciary Activities

Receivership or Liquidation

150.520
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150.620 May I receive compensation for acting in exempt fiduciary capacities?
Authority: 12 U.S.C. 1462a, 1463, 1464, 5412(b)(2)(B).

§ 150.10 What regulations govern the fiduciary operations of Federal savings
associations?

A Federal savings association (“you’) must conduct its fiduciary operations in
accordance with 12 U.S.C. 1464(n) and this part.

§ 150.20 What are fiduciary powers?

Fiduciary powers are the authority that the OCC permits you to exercise under 12
U.S.C. 1464(n).

§ 150.30 What fiduciary capacities does this part cover?

You are subject to this part if you act in a fiduciary capacity, except as described
in subpart E of this part. You act in a fiduciary capacity when you act in any of the
following capacities:

(a) Trustee.

(b) Executor.

(c) Administrator.

(d) Registrar of stocks and bonds.

(e) Transfer agent.

(f) Assignee.

(g) Receiver.

(h) Guardian or conservator of the estate of a minor, an incompetent person, an
absent person, or a person over whose estate a court has taken jurisdiction, other than

under bankruptcy or insolvency laws.
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(1) A fiduciary in a relationship established under a state law that is substantially
similar to the Uniform Gifts to Minors Act or the Uniform Transfers to Minors Act as
published by the American Law Institute.

(j) Investment adviser, if you receive a fee for your investment advice.

(k) Any capacity in which you have investment discretion on behalf of another.

(1) Any other similar capacity that the OCC may authorize under 12 U.S.C.
1464(n).

§150.40 When do I have investment discretion?

(a) General. You have investment discretion when you have, with respect to a
fiduciary account, the sole or shared authority to determine what securities or other assets
to purchase or sell on behalf of that account. It does not matter whether you have
exercised this authority.

(b) Delegations. You retain investment discretion if you delegate investment
discretion to another. You also have investment discretion if you receive delegated
authority to exercise investment discretion from another.

§ 150.50 What is a fiduciary account?

A fiduciary account is an account that you administer acting in a fiduciary

capacity.

8 150.60 What other definitions apply to this part?

Activities ancillary to your fiduciary business include advertising, marketing, or
soliciting fiduciary business, contacting existing or potential customers, answering
questions and providing information to customers related to their accounts, acting as

liaison between you and your customer (for example, forwarding requests for
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distribution, changes in investment objectives, forms, or funds received from the
customer), and inspecting or maintaining custody of fiduciary assets or holding title to
real property. This list is illustrative and not comprehensive. Other activities may also be
“ancillary activities” for purposes of this definition.

Affiliate has the same meaning as in 12 U.S.C. 221a(b). For purposes of this part,
substitute the term “Federal savings association” for the term “member bank™ whenever it
appears in 12 U.S.C. 221a(b).

Applicable law means the law of a state or other jurisdiction governing your

fiduciary relationships, any Federal law governing those relationships, the terms of the
instrument governing a fiduciary relationship, and any court order pertaining to the
relationship.

Fiduciary activities include accepting a fiduciary appointment, executing

fiduciary-related documents, providing investment advice for a fee regarding fiduciary
assets, or making discretionary decisions regarding investment or distribution of assets.

Fiduciary officers and employees means the officers and employees of a Federal

savings association to whom the board of directors or its designee has assigned functions
involving the exercise of the association's fiduciary powers.
Subpart A—Obtaining Fiduciary Powers
§ 150.70 Must I obtain OCC approval or file a notice before I exercise fiduciary
powers?

You should refer to the following chart to determine if you must obtain OCC
approval or file a notice with the OCC before you exercise fiduciary powers. This chart

does not apply to activities that are exempt under subpart E of this part.
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If you will conduct . . .

Then. ..

(a) Fiduciary activities for the first time and
the OCC has not previously approved an
application that you submitted under this

part

'Y ou must obtain prior approval from the
OCC under §§ 150.80 through 150.120

before you conduct the activities

(b) Fiduciary activities that are materially
different from the activities that the OCC
has previously approved for you, including
fiduciary activities that the OCC has
previously approved for you that you have

not exercised for at least five years

'Y ou must obtain prior approval from the
OCC under §§ 150.80 through 150.120

before you conduct the activities

(c) Fiduciary activities that are not
materially different from the activities that

the OCC has previously approved for you

'Y ou must file a written notice described at §
150.125 if you commence the activities in a
new state. You do not need to file a written
notice if you commence the activities at a
new location in a state where you already

conduct these activities.

(d) Activities that are ancillary to your

fiduciary business

'You do not have to obtain prior OCC

approval or file a notice with the OCC.

§ 150.80 How do I obtain OCC approval?

You must file an application under part 116, subparts A and E of this chapter.

§ 150.90 What information must I include in my application?
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You must describe the fiduciary powers that you or your affiliate will exercise.
Y ou must also include information necessary to enable the OCC to make the
determinations described in § 150.100.
§ 150.100 What factors may the OCC consider in its review of my application?

The OCC may consider the following factors when reviewing your application:

(a) Your financial condition.

(b) Your capital and whether that capital is sufficient under the circumstances.

(c) Your overall performance.

(d) The fiduciary powers you propose to exercise.

(e) Your proposed supervision of those powers.

(f) The availability of legal counsel.

(g) The needs of the community to be served.

(h) Any other facts or circumstances that the OCC considers proper.
§ 150.110 [Reserved]
8 150.120 What action will the OCC take on my application?

The OCC may approve or deny your application. If your application is approved,
the OCC may impose conditions to ensure that the requirements of this part are met.
§ 150.125 How do I file the notice under § 150.70(c)?

(a) If you are required to file a notice under § 150.70(c), within ten days after you
commence the fiduciary activities in a new state, you must file a written notice that
identifies each new state in which you conduct or will conduct fiduciary activities,

describe the fiduciary activities that you conduct or will conduct in each new state, and
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provide sufficient information supporting a conclusion that the activities are permissible
in the state.
(b) You must file the notice with the appropriate OCC licensing office.
Subpart B—EXxercising Fiduciary Powers
§ 150.130 How may I conduct multi-state operations?

(a) Conducting fiduciary activities in more than one state. You may conduct

fiduciary activities in any state, subject to the application and notice requirements in
subpart A of this part.

(b) Serving customers in more than one state. When you conduct fiduciary

activities in a state:

(1) You may market your fiduciary services to, and act as a fiduciary for,
customers located in any state, may act as a fiduciary for relationships that include
property located in other states, and may act as a testamentary trustee for a testator
located in other states.

(2) You may establish or utilize an office in any state to perform activities that are
ancillary to your fiduciary business.

8 150.135 How do I determine which state's laws apply to my operations?

(a) The state laws that apply to you by virtue of 12 U.S.C. 1464(n) are the laws of
the states in which you conduct fiduciary activities. For each individual state, you may
conduct fiduciary activities in the capacity of trustee, executor, administrator, guardian,
or in any other fiduciary capacity the state permits for its state banks, trust companies, or

other corporations that compete with Federal savings associations in the state.

253



(b) For each fiduciary relationship, the state referred to in 12 U.S.C. 1464(n) is the
state in which you conduct fiduciary activities for that relationship.
§ 150.136 To what extent do state laws apply to my fiduciary operations?

(a) Application of state law. To enhance safety and soundness and to enable

Federal savings associations to conduct their fiduciary activities in accordance with the
best practices of thrift institutions in the United States (by efficiently delivering fiduciary
services to the public free from undue regulatory duplication and burden), the OCC
intends to give Federal savings associations maximum flexibility to exercise their
fiduciary powers in accordance with a uniform scheme of Federal regulation.
Accordingly, Federal savings associations may exercise fiduciary powers as authorized
under Federal law, including this part, without regard to state laws that purport to regulate
or otherwise affect their fiduciary activities, except to the extent provided in 12 U.S.C.
1464(n) (state laws regarding scope of fiduciary powers, access to examination reports
regarding trust activities, deposits of securities, oaths and affidavits, and capital) or in
paragraph (c) of this section. For purposes of this section, “state law” includes any state
statute, regulation, ruling, order, or judicial decision.

(b) Illustrative examples. Examples of state laws that are preempted by the HOLA

and this section include those regarding:
(1) Registration and licensing;
(2) Recordkeeping;
(3) Advertising and marketing;
(4) The ability of a Federal savings association conducting fiduciary activities to

maintain an action or proceeding in state court; and
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(5) Fiduciary-related fees.

(c) State laws that are not preempted. State laws of the following types are not

preempted to the extent that they only incidentally affect the fiduciary operations of
Federal savings associations or are otherwise consistent with the purposes of paragraph
(a) of this section:

(1) Contract and commercial law;

(2) Real property law;

(3) Tort law;

(4) Criminal law;

(5) Probate law; and

(6) Any other law that the OCC, upon review, finds:

(1) Furthers a vital state interest; and

(i1) Either has only an incidental effect on fiduciary operations or is not otherwise
contrary to the purposes expressed in paragraph (a) of this section.

8 150.140 Must I adopt and follow written policies and procedures in exercising
fiduciary powers?

Y ou must adopt and follow written policies and procedures adequate to maintain
your fiduciary activities in compliance with applicable law. Among other relevant
matters, the policies and procedures should address, where appropriate, the following
areas:

(a) Your brokerage placement practices.
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(b) Your methods for ensuring that your fiduciary officers and employees do not
use material inside information in connection with any decision or recommendation to
purchase or sell any security.

(c) Your methods for preventing self-dealing and conflicts of interest.

(d) Your selection and retention of legal counsel who is ready and available to
advise you and your fiduciary officers and employees on fiduciary matters.

(e) Your investment of funds held as fiduciary, including short-term investments
and the treatment of fiduciary funds awaiting investment or distribution.

Fiduciary Personnel and Facilities
8 150.150 Who is responsible for the exercise of fiduciary powers?

The exercise of your fiduciary powers must be managed by or under the direction
of your board of directors. In discharging its responsibilities, the board may assign any
function related to the exercise of fiduciary powers to any director, officer, employee, or
committee of directors, officers, or employees.

§ 150.160 What personnel and facilities may | use to perform fiduciary services?

You may use your qualified personnel and facilities or an affiliate's qualified
personnel and facilities to perform services related to the exercise of fiduciary powers.

§ 150.170 May my other departments or affiliates use fiduciary personnel and
facilities to perform other services?

Your other departments or affiliates may use fiduciary officers, employees, and
facilities to perform services unrelated to the exercise of fiduciary powers, to the extent

not prohibited by applicable law.
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§ 150.180 May I perform fiduciary services for, or purchase fiduciary services
from, another association or entity?

You may perform services related to the exercise of fiduciary powers for another
association or other entity under a written agreement. You may also purchase services
related to the exercise of fiduciary powers from another association or other entity under
a written agreement.

§ 150.190 Must fiduciary officers and employees be bonded?

Y ou must obtain an adequate bond for all fiduciary officers and employees.
Review of a Fiduciary Account
§ 150.200 Must I review a prospective account before | accept it?

Before accepting a prospective fiduciary account, you must review it to determine
whether you can properly administer the account.

§ 150.210 Must I conduct another review of an account after | accept it?

After you accept a fiduciary account for which you have investment discretion,
you must conduct a prompt review of all assets of the account to evaluate whether they
are appropriate, individually and collectively, for the account.

8 150.220 Are any other account reviews required?

At least once every calendar year, you must conduct a review of all assets of each
fiduciary account for which you have investment discretion. In this review, you must
evaluate whether the assets are appropriate, individually and collectively, for the account.
Custody and Control of Assets

§ 150.230 Who must maintain custody or control of assets in a fiduciary account?
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You must place assets of fiduciary accounts in the joint custody or control of not
fewer than two fiduciary officers or employees designated for that purpose by the board
of directors.

§ 150.240 May I hold investments of a fiduciary account off-premises?

You may hold the investments of a fiduciary account off-premises, if this practice
is consistent with applicable law, and you maintain adequate safeguards and controls.
§ 150.250 Must I keep fiduciary assets separate from other assets?

You must keep the assets of fiduciary accounts separate from your other assets.
You must also keep the assets of each fiduciary account separate from all other accounts,
or you must identify the investments as the property of a particular account, except as
provided in § 150.260.

Investing Funds of a Fiduciary Account
§ 150.260 How may I invest funds of a fiduciary account?

(a) General. You must invest funds of a fiduciary account in a manner consistent
with applicable law.

(b) Collective investment funds. (1) You may invest funds of a fiduciary account

in a collective investment fund, including a collective investment fund that you have
established. In establishing and administering such funds, you must comply with 12 CFR
9.18.

(2) If you must file a document with the OCC under 12 CFR 9.18, the OCC may
review such documents for compliance with this part and other laws and regulations.

(3) “Bank” and “national bank™ as used in 12 CFR 9.18 shall be deemed to

include a Federal savings association.
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Funds Awaiting Investment or Distribution
§ 150.290 What must I do with fiduciary funds awaiting investment or
distribution?

If you have investment discretion or discretion over distributions for a fiduciary
account which contains funds awaiting investment or distribution, you must ensure that
those funds do not remain uninvested and undistributed any longer than is reasonable for
the proper management of the account and consistent with applicable law. You also must
obtain a rate of return for those funds that is consistent with applicable law.

§ 150.300 Where may I deposit fiduciary funds awaiting investment or
distribution?

(a) Self deposits. You may deposit funds of a fiduciary account that are awaiting
investment or distribution in your other departments, unless prohibited by applicable law.

(b) Affiliate deposits. You may also deposit funds of a fiduciary account that are

awaiting investment or distribution with an affiliated insured depository institution,
unless prohibited by applicable law.
§ 150.310 What if the FDIC does not insure the deposits?

If the FDIC does not insure the entire amount of a self deposit, you must set aside
collateral as security. If the FDIC does not insure the entire amount of an affiliate deposit,
you or your affiliate must set aside collateral as security. The market value of the
collateral must at all times equal or exceed the amount of the uninsured fiduciary funds.
You must place the collateral under the control of appropriate fiduciary officers and
employees.

§ 150.320 What is acceptable collateral for uninsured deposits?
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Any of the following is acceptable collateral for self deposits or affiliate deposits
under § 150.310:

(a) Direct obligations of the United States, or other obligations fully guaranteed
by the United States as to principal and interest.

(b) Readily marketable securities of the classes in which state-chartered corporate
fiduciaries are permitted to invest fiduciary funds under applicable state law.

(c) Other readily marketable securities as the OCC may determine.

(d) Surety bonds, to the extent they provide adequate security, unless prohibited
by applicable law.

(e) Any other assets that qualify under applicable state law as appropriate security
for deposits of fiduciary funds.
Restrictions on Self Dealing
§ 150.330 Are there investments in which I may not invest funds of a fiduciary
account?

You may not invest funds of a fiduciary account for which you have investment
discretion in the following assets, unless authorized by applicable law:

(a) The stock or obligations of, or assets acquired from, you or any of your
directors, officers, or employees.

(b) The stock or obligations of, or assets acquired from, your affiliates or any of
their directors, officers, or employees.

(c) The stock or obligations of, or assets acquired from, other individuals or
organizations if you have an interest in the individual or organization that might affect the

exercise of your best judgment.
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§ 150.340 May I exercise rights to purchase additional stock or fractional shares of
my stock or obligations or the stock or obligations of my affiliates?

If the retention of investments in your stock or obligations or the stock or
obligations of an affiliate in fiduciary accounts is consistent with applicable law, you may
do either of the following:

(a) Exercise rights to purchase additional stock (or securities convertible into
additional stock) when these rights are offered pro rata to stockholders.

(b) Purchase fractional shares to complement fractional shares acquired through
the exercise of rights or through the receipt of a stock dividend resulting in fractional
share holdings.

§ 150.350 May I lend, sell, or transfer assets of a fiduciary account if I have an
interest in the transaction?

(a) General restriction. Except as provided in paragraph (b) of this section, you

may not lend, sell, or otherwise transfer assets of a fiduciary account for which you have
investment discretion to yourself or any of your directors, officers, or employees; to your
affiliates or any of their directors, officers, or employees; or to other individuals or
organizations with whom you have an interest that might affect the exercise of your best

judgment.

(b) Exceptions— (1) Funds for which you have investment discretion. You may
lend, sell or otherwise transfer assets of a fiduciary account for which you have
investment discretion to yourself or any of your directors, officers, or employees; to your

affiliates or any of their directors, officers, or employees; or to other individuals or
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organizations with whom you have an interest that might affect the exercise of your best
judgment, if you meet one of the following conditions:

(1) The transaction is authorized by applicable law.

(i1) Legal counsel advises you in writing that you have incurred, in your fiduciary
capacity, a contingent or potential liability. Upon the sale or transfer of assets, you must
reimburse the fiduciary account in cash in an amount equal to the greater of book or
market value of the assets.

(ii1) The transaction is permitted under 12 CFR 9.18(b)(8)(iii) for defaulted fixed-
income investments.

(iv) The OCC requires you to do so.

(2) Funds held as trustee. You may make loans of funds held in trust to any of

your directors, officers, or employees if the funds are held in an employee benefit plan
and the loan is made in accordance with the exemptions found at section 408 of the
Employee Retirement Income Security Act of 1974 (29 U.S.C. 1108).

§ 150.360 May I make a loan to a fiduciary account that is secured by an interest in
the assets of the account?

You may make a loan to a fiduciary account that is secured by an interest in the
assets of the account, if the transaction is fair to the account and is not prohibited by
applicable law.

§ 150.370 May I sell assets or lend money between fiduciary accounts?

You may sell assets or lend money between fiduciary accounts, if the transaction

is fair to both accounts and is not prohibited by applicable law.

Compensation, Gifts, and Bequests

262



§ 150.380 May I earn compensation for acting in a fiduciary capacity?

If the amount of your compensation for acting in a fiduciary capacity is not set or
governed by applicable law, you may charge a reasonable fee for your services.

§ 150.390 May my officer or employee retain compensation for acting as a co-
fiduciary?

You may not permit your officers or employees to retain any compensation for
acting as a co-fiduciary with you in the administration of a fiduciary account, except with
the specific approval of your board of directors.

§ 150.400 May my fiduciary officer or employee accept a gift or bequest?

You may not permit any fiduciary officer or employee to accept a bequest or gift
of fiduciary assets, unless the bequest or gift is directed or made by a relative of the
officer or employee or is specifically approved by your board of directors.
Recordkeeping Requirements
§ 150.410 What records must | keep?

You must keep adequate records for all fiduciary accounts. For example, you
must keep documents on the establishment and termination of each fiduciary account.

§ 150.420 How long must I keep these records?

Y ou must keep fiduciary records for three years after the termination of the
account or the termination of any litigation relating to the account, whichever is later.

8 150.430 Must I keep fiduciary records separate and distinct from other records?

You must keep fiduciary records separate and distinct from your other records.
Audit Requirements

8 150.440 When do I have to audit my fiduciary activities?
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(a) Annual audit. If you do not use a continuous audit system described in
paragraph (b) of this section, then you must arrange for a suitable audit of all significant
fiduciary activities at least once during each calendar year.

(b) Continuous audit. Instead of an annual audit, you may adopt a continuous

audit system. Under a continuous audit system, you must arrange for a discrete audit of
each significant fiduciary activity (i.e., on an activity-by-activity basis) at an interval
commensurate with the nature and risk of that activity. Some fiduciary activities may
receive audits at intervals greater or less than one year, as appropriate.

§ 150.450 What standards govern the conduct of the audit?

Auditors must follow generally accepted standards for attestation engagements
and other standards established by the OCC. An audit must ascertain whether your
internal control policies and procedures provide reasonable assurance of three things:

(a) You are administering fiduciary activities in accordance with applicable law.

(b) You are properly safeguarding fiduciary assets.

(c) You are accurately recording transactions in appropriate accounts in a timely
manner.

§ 150.460 Who may conduct an audit?

Internal auditors, external auditors, or other qualified persons who are responsible
only to the board of directors, may conduct an audit.
§150.470 Who directs the conduct of the audit?

Your fiduciary audit committee directs the conduct of the audit. Your fiduciary
audit committee may consist of a committee of your directors or an audit committee of an

affiliate. There are two restrictions on who may serve on the committee:

264



(a) Your officers and officers of an affiliate who participate significantly in
administering your fiduciary activities may not serve on the audit committee.

(b) A majority of the members of the audit committee may not serve on any
committee to which the board of directors has delegated power to manage and control
your fiduciary activities.

§ 150.480 How do I report the results of the audit?

(a) Annual audit. If you conduct an annual audit, you must note the results of the
audit (including significant actions taken as a result of the audit) in the minutes of the
board of directors.

(b) Continuous audit. If you adopt a continuous audit system, you must note the

results of all discrete audits conducted since the last audit report (including significant
actions taken as a result of the audits) in the minutes of the board of directors at least
once during each calendar year.
Subpart C—Depositing Securities With State Authorities
§ 150.490 When must I deposit securities with state authorities?

You must deposit securities with a state's authorities or, if applicable, a Federal
Home Loan Bank under § 150.510, if you meet all of the following:

(a) You are located in the state.

(b) You act as a private or court-appointed trustee.

(c) The law of the state requires corporations acting in a fiduciary capacity to
deposit securities with state authorities for the protection of private or court trusts.
8 150.500 How much must I deposit if I administer fiduciary assets in more than

one state?
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If you administer fiduciary assets in more than one state, you must compute the
amount of deposit required for each state on the basis of fiduciary assets that you
administer primarily from offices located in that state.

§ 150.510 What must I do if state authorities refuse my deposit?

If state authorities refuse to accept your deposit under § 150.490, you must
deposit the securities with the Federal Home Loan Bank of which you are a member. The
Federal Home Loan Bank will hold the securities for the protection of private or court
trusts to the same extent as if the securities had been deposited with state authorities.
Subpart D—Terminating Fiduciary Activities
Receivership or Liquidation
§ 150.520 What happens if I am placed in receivership or voluntary liquidation?

If the OCC appoints a conservator or receiver, or if you place yourself in
voluntary liquidation, the receiver, conservator, or liquidating agent must promptly close
or transfer all fiduciary accounts to a substitute fiduciary, in accordance with OCC
instructions and the orders of the court having jurisdiction.

Surrender of Fiduciary Powers
8 150.530 How do I surrender fiduciary powers?

If you want to surrender your fiduciary powers, you must file a certified copy of a
resolution of your board of directors evidencing that intent. You must file the resolution
with the appropriate OCC licensing office.

8 150.540 When will the OCC terminate my fiduciary powers?
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If, after appropriate investigation, the OCC is satisfied that you have been
discharged from all fiduciary duties, the appropriate OCC licensing office will issue a
written notice indicating that you are no longer authorized to exercise fiduciary powers.
§ 150.550 May I recover my deposit from state authorities?

Upon issuance of the OCC written notice under § 150.540, you may recover any
securities deposited with state authorities, or a Federal Home Loan Bank, under subpart C
of this part.

Revocation of Fiduciary Powers
§ 150.560 When may the OCC revoke my fiduciary powers?

The OCC may revoke your fiduciary powers if it determines that you have done
any of the following:

(a) Exercised those fiduciary powers unlawfully or unsoundly.

(b) Failed to exercise those fiduciary powers for five consecutive years.

(c) Otherwise failed to follow the requirements of this part.

8 150.570 What procedures govern the revocation?

The procedures for revocation of fiduciary powers are set forth in 12 U.S.C.
1464(n)(10). The OCC will conduct the hearing required under 12 U.S.C. 1464(n)(10)(B)
under part 109 of this chapter.

Subpart E—Activities Exempt From This Part
8 150.580 When may I conduct fiduciary activities without obtaining OCC
approval?

Subject to the requirements of this subpart E, you do not need OCC approval

under subpart B if you conduct fiduciary activities in the following fiduciary capacities:
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(a) Trustee of a trust created or organized in the United States and forming part of
a stock bonus, pension, or profit-sharing plan qualifying for specific tax treatment under
section 401(d) of the Internal Revenue Code of 1954 (26 U.S.C. 401(d)).

(b) Trustee or custodian of a Individual Retirement Account within the meaning
of section 408(a) of the Internal Revenue Code of 1954 (26 U.S.C. 408(a)).

§ 150.590 What standards must I observe when acting in exempt fiduciary
capacities?

You must observe principles of sound fiduciary administration, including those
related to recordkeeping and segregation of assets.

§ 150.600 How may funds be invested when | act in an exempt fiduciary capacity?

If you act in an exempt fiduciary capacity under § 150.580, the funds of the
fiduciary account may be invested only in the following:

(a) Your accounts, deposits, obligations, or securities.

(b) Other assets as the customer may direct, provided you do not exercise any
investment discretion and do not directly or indirectly provide any investment advice for
the fiduciary account.

8 150.610 What disclosures must I make when acting in exempt fiduciary
capacities?

(a) If you act in an exempt fiduciary capacity under § 150.580 and fiduciary
investments are not limited to accounts or deposits insured by the FDIC, you must
include the following language in bold type on the first page of any contract documents:

(b) Funds invested pursuant to this agreement are not insured by the FDIC merely

because the trustee or custodian is a Federal savings association the accounts of which are
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covered by such insurance. Only investments in the accounts of a Federal savings
association are insured by the FDIC, subject to its rules and regulations.
§ 150.620 May I receive compensation for acting in exempt fiduciary capacities?

You may receive reasonable compensation.
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PART 151—RECORDKEEPING AND CONFIRMATION REQUIREMENTS
FOR SECURITIES TRANSACTIONS
Sec.
151.10 What does this part do?
151.20 Must I comply with this part?
151.30 What requirements apply to all transactions?
151.40 What definitions apply to this part?

Subpart A—Recordkeeping Requirements
151.50 What records must I maintain for securities transactions?
151.60 How must I maintain my records?

Subpart B—Content and Timing of Notice
151.70 What type of notice must I provide when I effect a securities transaction for a
customer?
151.80 How do I provide a registered broker-dealer confirmation?
151.90 How do I provide a written notice?
151.100 What are the alternate notice requirements?
151.110 May I provide a notice electronically?
151.120 May I charge a fee for a notice?

Subpart C—Settlement of Securities Transactions
151.130 When must I settle a securities transaction?
Subpart D—Securities Trading Policies and Procedures

151.140 What policies and procedures must I maintain and follow for securities

transactions?
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151.150 How do my officers and employees file reports of personal securities trading
transactions?

Authority: 12 U.S.C. 1462a, 1463, 1464, 5412(b)(2)(B).

§ 151.10 What does this part do?

This part establishes recordkeeping and confirmation requirements that apply
when a Federal savings association (“you”) effects certain securities transactions for
customers.

§ 151.20 Must I comply with this part?
(a) General. Except as provided under paragraph (b) of this section, you must
comply with this part when:

(1) You effect a securities transaction for a customer.

(2) You effect a transaction in government securities.

(3) You effect a transaction in municipal securities and are not registered as a
municipal securities dealer with the SEC.

(4) You effect a securities transaction as fiduciary. You also must comply with 12
CFR part 150 when you effect such a transaction.

(b) Exceptions —(1) Small number of transactions. You are not required to

comply with § 151.50(b) through (d) (recordkeeping) and § 151.140(a) through (c)
(policies and procedures), if you effected an average of fewer than 500 securities
transactions per year for customers over the three prior calendar years. You may exclude
transactions in government securities when you calculate this average.

(2) Government securities. If you effect fewer than 500 government securities

brokerage transactions per year, you are not required to comply with § 151.50
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(recordkeeping) for those transactions. This exception does not apply to government
securities dealer transactions. See 17 CFR 404.4(a).

(3) Municipal securities. If you are registered with the SEC as a “municipal

securities dealer,” as defined in 15 U.S.C. 78c(a)(30) (see 15 U.S.C. 780-4), you are not
required to comply with this part when you conduct municipal securities transactions.

(4) Foreign branches. You are not required to comply with this part when you

conduct a transaction at your foreign branch.

(5) Transactions by registered broker-dealers. You are not required to comply

with this part for securities transactions effected by a registered broker-dealer, if the
registered broker-dealer directly provides the customer with a confirmation. These
transactions include a transaction effected by your employee who also acts as an
employee of a registered broker-dealer (“dual employee”).

§ 151.30 What requirements apply to all transactions?

You must effect all transactions, including transactions excepted under § 151.20,
in a safe and sound manner. You must maintain effective systems of records and controls
regarding your customers' securities transactions. These systems must clearly and
accurately reflect all appropriate information and provide an adequate basis for an audit.

§ 151.40 What definitions apply to this part?

Asset-backed security means a security that is primarily serviced by the cash
flows of a discrete pool of receivables or other financial assets, either fixed or revolving,

that by their terms convert into cash within a finite time period. Asset-backed security

includes any rights or other assets designed to ensure the servicing or timely distribution

of proceeds to the security holders.
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Common or collective investment fund means any fund established under 12 CFR

150.260(b) or 12 CFR 9.18.

Completion of the transaction means:

(1) If the customer purchases a security through or from you, except as provided
in paragraph (2) of this definition, the time the customer pays you any part of the
purchase price. If payment is made by a bookkeeping entry, the time you make the
bookkeeping entry for any part of the purchase price.

(2) If the customer purchases a security through or from you and pays for the
security before you request payment or notify the customer that payment is due, the time
you deliver the security to or into the account of the customer.

(3) If the customer sells a security through or to you, except as provided in
paragraph (4) of this definition, the time the customer delivers the security to you. If you
have custody of the security at the time of sale, the time you transfer the security from the
customer's account.

(4) If the customer sells a security through or to you and delivers the security to
you before you request delivery or notify the customer that delivery is due, the time you
pay the customer or pay into the customer's account.

Customer means a person or account, including an agency, trust, estate,
guardianship, or other fiduciary account for which you effect a securities transaction.
Customer does not include a broker or dealer, or you when you: act as a broker or dealer;
act as a fiduciary with investment discretion over an account; are a trustee that acts as the
shareholder of record for the purchase or sale of securities; or are the issuer of securities

that are the subject of the transaction.
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Debt security means any security, such as a bond, debenture, note, or any other
similar instrument that evidences a liability of the issuer (including any security of this
type that is convertible into stock or a similar security). Debt security also includes a
fractional or participation interest in these debt securities. Debt security does not include
securities issued by an investment company registered under the Investment Company
Act of 1940, 15 U.S.C. 80a-1, et seq.

Government security means:

(1) A security that is a direct obligation of, or an obligation that is guaranteed as
to principal and interest by, the United States;

(2) A security that is issued or guaranteed by a corporation in which the United
States has a direct or indirect interest if the Secretary of the Treasury has designated the
security for exemption as necessary or appropriate in the public interest or for the
protection of investors;

(3) A security issued or guaranteed as to principal and interest by a corporation if
a statute specifically designates, by name, the corporation's securities as exempt securities
within the meaning of the laws administered by the SEC; or

(4) Any put, call, straddle, option, or privilege on a government security described
in this definition, other than a put, call, straddle, option, or privilege:

(1) That is traded on one or more national securities exchanges; or

(i1) For which quotations are disseminated through an automated quotation system
operated by a registered securities association.

Investment discretion means the same as under 12 CFR 150.40(a).

Investment company plan means any plan under which:
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(1) A customer purchases securities issued by an open-end investment company
or unit investment trust registered under the Investment Company Act of 1940, making
the payments directly to, or made payable to, the registered investment company, or the
principal underwriter, custodian, trustee, or other designated agent of the registered
investment company; or

(2) A customer sells securities issued by an open-end investment company or unit
investment trust registered under the Investment Company Act of 1940 under:

(1) An individual retirement or individual pension plan qualified under the Internal
Revenue Code; or

(i1) A contractual or systematic agreement under which the customer purchases at
the applicable public offering price, or redeems at the applicable redemption price,
securities in specified amounts (calculated in security units or dollars) at specified time
intervals, and stating the commissions or charges (or the means of calculating them) that
the customer will pay in connection with the purchase.

Municipal security means:

(1) A security that is a direct obligation of, or an obligation guaranteed as to
principal or interest by, a state or any political subdivision, or any agency or
instrumentality of a state or any political subdivision.

(2) A security that is a direct obligation of, or an obligation guaranteed as to
principal or interest by, any municipal corporate instrumentality of one or more states; or

(3) A security that is an industrial development bond, the interest on which is

excludable from gross income under section 103(a) of the Code (26 U.S.C. 103(a)).
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Periodic plan means a written document that authorizes you to act as agent to
purchase or sell for a customer a specific security or securities (other than securities
issued by an open end investment company or unit investment trust registered under the
Investment Company Act of 1940). The written document must authorize you to
purchase or sell in specific amounts (calculated in security units or dollars) or to the
extent of dividends and funds available, at specific time intervals, and must set forth the
commission or charges to be paid by the customer or the manner of calculating them.

SEC means the Securities and Exchange Commission.

Security means any note, stock, treasury stock, bond, debenture, certificate of
interest or participation in any profit-sharing agreement or in any oil, gas, or other
mineral royalty or lease, any collateral-trust certificate, preorganization certificate or
subscription, transferable share, investment contract, voting-trust certificate, and any put,
call, straddle, option, or privilege on any security or group or index of securities
(including any interest therein or based on the value thereof), or, in general, any
instrument commonly known as a “security'; or any certificate of interest or participation
in, temporary or interim certificate for, receipt for, or warrant or right to subscribe to or
purchase, any of the foregoing. Security does not include currency; any note, draft, bill of
exchange, or banker's acceptance which has a maturity at the time of issuance of less than
nine months, exclusive of days of grace, or any renewal thereof, the maturity of which is
likewise limited; a deposit or share account in a Federal or state chartered depository
institution; a loan participation; a letter of credit or other form of bank indebtedness
incurred in the ordinary course of business; units of a collective investment fund;

interests in a variable amount (master) note of a borrower of prime credit; U.S. Savings

276



Bonds; or any other instrument the OCC determines does not constitute a security for
purposes of this part.

Sweep account means any prearranged, automatic transfer or sweep of funds

above a certain dollar level from a deposit account to purchase a security or securities, or
any prearranged, automatic redemption or sale of a security or securities when a deposit
account drops below a certain level with the proceeds being transferred into a deposit
account.
Subpart A—Recordkeeping Requirements
§ 151.50 What records must I maintain for securities transactions?

If you effect securities transactions for customers, you must maintain all of the
following records for at least three years:

(a) Chronological records. You must maintain an itemized daily record of each

purchase and sale of securities in chronological order, including:

(1) The account or customer name for which you effected each transaction;

(2) The name and amount of the securities;

(3) The unit and aggregate purchase or sale price;

(4) The trade date; and

(5) The name or other designation of the registered broker-dealer or other person
from whom you purchased the securities or to whom you sold the securities.

(b) Account records. You must maintain account records for each customer

reflecting:
(1) Purchases and sales of securities;

(2) Receipts and deliveries of securities;
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(3) Receipts and disbursements of cash; and
(4) Other debits and credits pertaining to transactions in securities.

(c) Memorandum (order ticket). You must make and keep current a memorandum

(order ticket) of each order or any other instruction given or received for the purchase or
sale of securities (whether executed or not), including:

(1) The account or customer name for which you effected each transaction;

(2) Whether the transaction was a market order, limit order, or subject to special
nstructions;

(3) The time the trader received the order;

(4) The time the trader placed the order with the registered broker-dealer, or if
there was no registered broker-dealer, the time the trader executed or cancelled the order;

(5) The price at which the trader executed the order;

(6) The name of the registered broker-dealer you used.

(d) Record of registered broker-dealers. You must maintain a record of all

registered broker-dealers that you selected to effect securities transactions and the amount
of commissions that you paid or allocated to each registered broker-dealer during each
calendar year.

(e) Notices. You must maintain a copy of the written notice required under
subpart B of this part.
§ 151.60 How must | maintain my records?

(a) You may maintain the records required under § 151.50 in any manner, form,

or format that you deem appropriate. However, your records must clearly and accurately
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reflect the required information and provide an adequate basis for an audit of the
information.

(b) You, or the person that maintains and preserves records on your behalf, must:

(1) Arrange and index the records in a way that permits easy location, access, and
retrieval of a particular record;

(2) Separately store, for the time required for preservation of the original record, a
duplicate copy of the record on any medium allowed by this section;

(3) Provide promptly any of the following that OCC examiners or your directors
may request:

(1) A legible, true, and complete copy of the record in the medium and format in
which it is stored;

(i1) A legible, true, and complete printout of the record; and

(ii1) Means to access, view, and print the records.

(4) In the case of records on electronic storage media, you, or the person that
maintains and preserves records for you, must establish procedures:

(1) To maintain, preserve, and reasonably safeguard the records from loss,
alteration, or destruction;

(i1) To limit access to the records to properly authorized personnel, your directors,
and OCC examiners; and

(ii1) To reasonably ensure that any reproduction of a non-electronic original
record on electronic storage media is complete, true, and legible when retrieved.

(c) You may contract with third party service providers to maintain the records.

Subpart B—Content and Timing of Notice
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§ 151.70 What type of notice must | provide when | effect a securities transaction
for a customer?

If you effect a securities transaction for a customer, you must give or send the
customer the registered broker-dealer confirmation described at § 151.80, or the written
notice described at § 151.90. For certain types of transactions, you may elect to provide
the alternate notices described in § 151.100.

§ 151.80 How do I provide a registered broker-dealer confirmation?

(a) If you elect to satisty § 151.70 by providing the customer with a registered
broker-dealer confirmation, you must provide the confirmation by having the registered
broker-dealer send the confirmation directly to the customer or by sending a copy of the
registered broker-dealer's confirmation to the customer within one business day after you
receive it.

(b) If you have received or will receive remuneration from any source, including
the customer, in connection with the transaction, you must provide a statement of the
source and amount of the remuneration in addition to the registered broker-dealer
confirmation described in paragraph (a) of this section.

§151.90 How do I provide a written notice?

If you elect to satisty § 151.70 by providing the customer a written notice, you
must give or send the written notice at or before the completion of the securities
transaction. You must include all of the following information in a written notice:

(a) Your name and the customer's name.

(b) The capacity in which you acted (for example, as agent).
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(c) The date and time of execution of the securities transaction (or a statement that
you will furnish this information within a reasonable time after the customer's written
request), and the identity, price, and number of shares or units (or principal amount in the
case of debt securities) of the security the customer purchased or sold.

(d) The name of the person from whom you purchased or to whom you sold the
security, or a statement that you will furnish this information within a reasonable time
after the customer's written request.

(e) The amount of any remuneration that you have received or will receive from
the customer in connection with the transaction unless the remuneration paid by the
customer is determined under a written agreement, other than on a transaction basis.

(f) The source and amount of any other remuneration you have received or will
receive in connection with the transaction. If, in the case of a purchase, you were not
participating in a distribution, or in the case of a sale, were not participating in a tender
offer, the written notice may state whether you have or will receive any other
remuneration and state that you will furnish the source and amount of the other
remuneration within a reasonable time after the customer's written request.

(g) That you are not a member of the Securities Investor Protection Corporation,
if that is the case. This does not apply to a transaction in shares of a registered open-end
investment company or unit investment trust if the customer sends funds or securities
directly to, or receives funds or securities directly from, the registered open-end
investment company or unit investment trust, its transfer agent, its custodian, or a
designated broker or dealer who sends the customer either a confirmation or the written

notice in this section.
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(h) Additional disclosures. You must provide all of the additional disclosures

described in the following chart for transactions involving certain debt securities:

If you effect a transaction involving

You must provide the following additional

information in your written notice . . .

(1) A debt security subject to

redemption before maturity

A statement that the issuer may redeem the debt
security in whole or in part before maturity, that
the redemption could affect the represented yield,
and that additional redemption information is

available upon request.

(2) A debt security that you effected
exclusively on the basis of a dollar

price

(1) The dollar price at which you effected the
transaction; and

(i1) The yield to maturity calculated from the dollar
price. You do not have to disclose the yield to

maturity if:

(A) The issuer may extend the maturity date of the

security with a variable interest rate; or

(B) The security is an asset-backed security that
represents an interest in, or is secured by, a pool of
receivables or other financial assets that are subject

continuously to prepayment.

(3) A debt security that you effected

(1) The yield at which the transaction, including the
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on basis of yield

percentage amount and its characterization (e.g.,
current yield, yield to maturity, or yield to call). If
you effected the transaction at yield to call, you
must indicate the type of call, the call date, and the

call price;

(i1) The dollar price calculated from that yield; and

(ii1) The yield to maturity and the represented
yield, if you effected the transaction on a basis
other than yield to maturity and the yield to
maturity is lower than the represented yield. You

are not required to disclose this information if:

(A) The issuer may extend the maturity date of the

security with a variable interest rate; or

(B) The security is an asset-backed security that
represents an interest in, or is secured by, a pool of
receivables or other financial assets that are subject

continuously to prepayment.

(4) A debt security that is an asset-
backed security that represents an
interest in, or is secured by, a pool of

receivables or other financial assets

(1) A statement that the actual yield of the asset-
backed security may vary according to the rate at
which the underlying receivables or other financial

assets are prepaid; and
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that are subject continuously to

prepayment

(i1) A statement that you will furnish information
concerning the factors that affect yield (including
at a minimum estimated yield, weighted average
life, and the prepayment assumptions underlying

yield) upon the customer's written request.

(5) A debt security, other than a

government security

A statement that the security is unrated by a
nationally recognized statistical rating

organization, if that is the case.

8 151.100 What are the alternate notice requirements?

You may elect to satisty § 151.70 by providing the alternate notices described in

the following chart for certain types of transactions.

If you effect a securities transaction .

Then you may electto. ..

(a) For or with the account of a

Give or send to the customer within five

customer under a periodic plan, sweep [business days after the end of each quarterly

account, or investment company plan

period a written statement disclosing:

(1) Each purchase and redemption that you
effected for or with, and each dividend or
distribution that you credited to or reinvested for,

the customer's account during the period;

(2) The date of each transaction;
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(3) The identity, number, and price of any
securities that the customer purchased or

redeemed in each transaction;

(4) The total number of shares of the securities in

the customer's account;

(5) Any remuneration that you received or will

receive in connection with the transaction; and

(6) That you will give or send the registered
broker-dealer confirmation described in § 151.80
or the written notice described in § 151.90 within
a reasonable time after the customer's written

request.

(b) For or with the account of a
customer in shares of an open-ended
management company registered under
the Investment Company Act of 1940
that holds itself out as a money market
fund and attempts to maintain a stable

net asset value per share

Give or send to the customer the written
statement described at paragraph (a) of this
section on a monthly basis. You may not use the
alternate notice, however, if you deduct sales
loads upon the purchase or redemption of shares

in the money market fund.

(c¢) For an account for which you do

not exercise investment discretion, and

Give or send to the customer a written notice at

the agreed-upon time and with the agreed-upon
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for which you and the customer have
agreed in writing to an arrangement
concerning the time and content of the

written notice

content, and include a statement that you will
furnish the registered broker-dealer confirmation
described in § 151.80 or the written notice
described in § 151.90 within a reasonable time

after the customer's written request.

(d) For an account for which you
exercise investment discretion other
than in an agency capacity, excluding

common or collective investment funds

Give or send the registered broker-dealer
confirmation described in § 151.80 or the written
notice described in § 151.90 within a reasonable
time after a written request by the person with
the power to terminate the account or, if there is
no such person, any person holding a vested

beneficial interest in the account.

(e) For an account in which you
exercise investment discretion in an

agency capacity

Give or send each customer a written itemized
statement specifying the funds and securities in
your custody or possession and all debits,

credits, and transactions in the customer's
account. You must provide this information to
the customer not less than once every three
months. You must give or send the registered
broker-dealer confirmation described in § 151.80
or the written notice described in § 151.90 within

a reasonable time after a customer's written
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request.

(f) For a common or collective (1) Give or send to a customer who invests in the
investment fund fund a copy of the annual financial report of the
fund, or

(2) Notify the customer that a copy of the report
is available and that you will furnish the report
within a reasonable time after a written request
by a person to whom a regular periodic
accounting would ordinarily be rendered with

respect to each participating account.

§ 151.110 May I provide a notice electronically?

You may provide any written notice required under this subpart B electronically.
If a customer has a facsimile machine, you may send the notice by facsimile
transmission. You may use other electronic communications if:

(a) The parties agree to use electronic instead of hard copy notices;

(b) The parties are able to print or download the notice;

(¢) Your electronic communications system cannot automatically delete the
electronic notice; and

(d) Both parties are able to receive electronic messages.
§ 151.120 May I charge a fee for a notice?

You may not charge a fee for providing a notice required under this subpart B,
except that you may charge a reasonable fee for the notices provided under §§

151.100(a), (d), and (e).
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Subpart C—Settlement of Securities Transactions
§151.130 When must | settle a securities transaction?

(a) You may not effect or enter into a contract for the purchase or sale of a
security that provides for payment of funds and delivery of securities later than the latest
of:

(1) The third business day after the date of the contract. This deadline is no later
than the fourth business day after the contract for contracts involving the sale for cash of
securities that are priced after 4:30 p.m. Eastern Standard Time on the date the securities
are priced and are sold by an issuer to an underwriter under a firm commitment
underwritten offering registered under the Securities Act of 1933, 15 U.S.C. 77a, et seq.,
or are sold by you to an initial purchaser participating in the offering;

(2) Such other time as the SEC specifies by rule ( see SEC Rule 15¢6-1, 17 CFR
240.15¢6—-1); or

(3) Such time as the parties expressly agree at the time of the transaction. The
parties to a contract are deemed to have expressly agreed to an alternate date for payment
of funds and delivery of securities at the time of the transaction for a contract for the sale
for cash of securities under a firm commitment offering, if the managing underwriter and
the issuer have agreed to the date for all securities sold under the offering and the parties
to the contract have not expressly agreed to another date for payment of funds and
delivery of securities at the time of the transaction.

(b) The deadlines in paragraph (a) of this section do not apply to the purchase or

sale of limited partnership interests that are not listed on an exchange or for which
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quotations are not disseminated through an automated quotation system of a registered
securities association.

Subpart D—Securities Trading Policies and Procedures

§ 151.140 What policies and procedures must | maintain and follow for securities
transactions?

If you effect securities transactions for customers, you must maintain and follow
policies and procedures that meet all of the following requirements:

(a) Your policies and procedures must assign responsibility for the supervision of
all officers or employees who:

(1) Transmit orders to, or place orders with, registered broker-dealers;

(2) Execute transactions in securities for customers; or

(3) Process orders for notice or settlement purposes, or perform other back office
functions for securities transactions that you effect for customers. Policies and procedures
for personnel described in this paragraph (a)(3) must provide supervision and reporting
lines that are separate from supervision and reporting lines for personnel described in
paragraphs (a)(1) and (2) of this section.

(b) Your policies and procedures must provide for the fair and equitable allocation
of securities and prices to accounts when you receive orders for the same security at
approximately the same time and you place the orders for execution either individually or
in combination.

(c) Your policies and procedures must provide for securities transactions in which
you act as agent for the buyer and seller (crossing of buy and sell orders) on a fair and

equitable basis to the parties to the transaction, where permissible under applicable law.
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(d) Your policies and procedures must require your officers and employees to file
the personal securities trading reports described at § 151.150, if the officer or employee:

(1) Makes investment recommendations or decisions for the accounts of
customers;

(2) Participates in the determination of these recommendations or decisions; or

(3) In connection with their duties, obtains information concerning which
securities you intend to purchase, sell, or recommend for purchase or sale.
§ 151.150 How do my officers and employees file reports of personal securities
trading transactions?

An officer or employee described in § 151.140(d) must report all personal
transactions in securities made by or on behalf of the officer or employee if he or she has
a beneficial interest in the security.

(a) Contents and filing of report. The officer or employee must file the report with

you no later than 30 calendar days after the end of each calendar quarter. The report must
include the following information:

(1) The date of each transaction, the title and number of shares, the interest rate
and maturity date (if applicable), and the principal amount of each security involved.

(2) The nature of each transaction (i.e., purchase, sale, or other type of acquisition
or disposition).

(3) The price at which each transaction was effected.

(4) The name of the broker, dealer, or other intermediary effecting the transaction.

(5) The date the officer or employee submitted the report.
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(b) Report not required for certain transactions. Your officer or employee is not

required to report a transaction if:

(1) He or she has no direct or indirect influence or control over the account for
which the transaction was effected or over the securities held in that account;

(2) The transaction was in shares issued by an open-end investment company
registered under the Investment Company Act of 1940;

(3) The transaction was in direct obligations of the government of the United
States;

(4) The transaction was in bankers' acceptances, bank certificates of deposit,
commercial paper or high quality short term debt instruments, including repurchase
agreements; or

(5) The officer or employee had an aggregate amount of purchases and sales of
$10,000 or less during the calendar quarter.

(c) Alternate report. When you act as an investment adviser to an investment

company registered under the Investment Company Act of 1940, an officer or employee
that is an “access person” may fulfill his or her reporting requirements under this section
by filing with you the “access person” personal securities trading report required by SEC

Rule 17j-1(d), 17 CFR 270.17j-1(d).
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PART 152—FEDERAL STOCK ASSOCIATIONS—INCORPORATION,
ORGANIZATION, AND CONVERSION

Sec.

152.1 Procedure for organization of Federal stock association.

152.2 Procedures for organization of interim Federal stock association.

152.3 Charters for Federal stock associations.

152.4 Charter amendments.

152.5 Bylaws.

152.6 Shareholders.

152.7 Board of directors.

152.8 Officers.

152.9 Certificates for shares and their transfer.

152.10 Annual reports to stockholders.

152.11 Books and records.

152.12 [Reserved]

152.13 Combinations involving Federal stock associations.

152.14 Dissenter and appraisal rights.

152.15 Supervisory combinations.

152.16 Effect of subsequent charter or bylaw change.

152.17 Federal stock association created in connection with an association in default or

in danger of default.
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152.18 Conversion from stock form depository institution to Federal stock association.
152.19 Conversion to National banking association or state bank.

Authority: 12 U.S.C. 1462, 1462a, 1463, 1464, 1467a, 5412(b)(2)(B).

§ 152.1 Procedure for organization of Federal stock association.

(a) Application for permission to organize. Applications for permission to

organize a Federal stock association are subject to this section and to §143.3 of this
chapter. Recommendations by employees of the OCC regarding applications for
permission to organize are privileged, confidential, and subject to Part 4, subpart C of this
chapter. The processing of an application under this section shall be subject to the
following procedures:

(1) Publication. (i) The applicant shall publish a public notice of the application to
organize in accordance with the procedures specified in subpart B of part 116 of this
chapter.

(i1) Promptly after publication of the public notice, the applicant shall transmit
copies of the public notice and publisher's affidavit of publication to the appropriate OCC
licensing office in the same manner as the original filing.

(ii1) Any person may inspect the application and all related communications at the
offices specified in 12 CFR 4.14(c) during regular business hours, unless such
information is exempt from public disclosure.

(2) Notification to interested parties. The OCC shall give notice of the application

to the state official who supervises savings associations in the state in which the new

association is to be located.
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(3) Submission of comments. Commenters may submit comments on the

application in accordance with the procedures specified in subpart C of part 116 of this
chapter.

(4) Meetings. The OCC may arrange a meeting in accordance with the procedures
in subpart D of part 116 of this chapter.

(b) Conditions of approval. The OCC will decide all applications for permission

to organize a Federal stock association.

(1) Factors that will be considered on all applications for permission to organize a
Federal stock association are:

(1) Whether the applicants are persons of good character and responsibility;

(i1) Whether a necessity exists for such association in the community to be served;

(ii1)) Whether there is a reasonable probability of the association's usefulness and
success;

(iv) Whether the association can be established without undue injury to properly
conducted existing local thrift and home financing institutions; and

(v) Whether the association will perform a role of providing credit for housing
consistent with safe and sound operation of a Federal savings association.

(2) [Reserved]

(3) Approvals of applications will be conditioned on the following:

(1) Receipt by the OCC of written confirmation from the Federal Deposit
Insurance Corporation that the accounts of the association will be insured by the Federal

Deposit Insurance Corporation;
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(i1) The sale of a minimum amount of fully-paid capital stock of the association
prior to commencing business;

(ii1) The submission of a statement that:

(A) The applicants have incurred no expense in organization which is chargeable
to the association, and that no such expense will be incurred, and

(B) No funds will be accepted for deposit by the association until organization has
been completed;

(iv) Compliance with all applicable laws, rules, and regulations; and

(v) The satisfaction of any other requirement or condition the OCC may impose.

(c) Issuance of charter. Upon approval of an application, the OCC shall issue to

the association a charter for a Federal stock savings association or for a Federal stock
savings bank, as requested by the applicants, which shall be in the form provided in this
part. Issuance of the charter shall be subject to the condition subsequent that the
organization of the association is completed pursuant to this section.

(d) Interim board of directors and officers. Upon approval of the application and

the issuance of the charter, the applicants shall constitute the interim board of directors of
the association until the board of directors of the association are elected by its
stockholders at the organizational meeting required by paragraph (g) of this section, and
the interim officers of the association shall be those persons set forth in the application

for permission to organize.

(e) Sale of capital stock. Upon the issuance of the charter, the association shall
proceed to offer and sell its capital stock pursuant to the requirements of part 197 of this

chapter.
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(f) Bank membership and insurance of accounts. Promptly upon the issuance of

the charter, a Federal stock association must qualify as a member of the appropriate
Federal Home Loan Bank and meet all requirements necessary to obtain insurance of
accounts by the Federal Deposit Insurance Corporation.

(g) Organizational meeting. Promptly upon the completion of the sale of its

capital stock, the association shall provide notice, pursuant to §152.6(b), of a meeting of
its stockholders to elect a board of directors. Immediately following such election, the
directors shall meet to elect the officers of the association and to undertake any other
action necessary under the charter or bylaws to complete corporate organization.

(h) Completion of organization. Organization of a Federal stock association shall

be deemed complete for the purposes of this part when:

(1) The association has obtained Federal Home Loan Bank membership and
insurance of its accounts from the Federal Deposit Insurance Corporation;

(2) It has completed the sale of and received full payment for its capital stock;

(3) It has complied with all requirements of part 197 of this chapter;

(4) It has held its organizational meeting for the election of directors and all
directors have been elected;

(5) Its officers have been elected and bonded; and

(6) It has met the requirements and conditions imposed by the OCC in connection
with approval of the application.

(1) Failure of completion. If organization of a Federal stock association is not

completed within six months after approval of the application, or unless extended for an
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additional period for good cause shown, the charter shall become null and void and all
subscriptions to capital stock shall be returned.
§ 152.2 Procedures for organization of interim Federal stock association.

(a) Applications for permission to organize an interim Federal savings
association are not subject to subparts B, C and D of part 116 of this chapter or
§152.1(b)(3) of this part.

(b) Approval of an application for permission to organize an interim Federal stock
association shall be conditioned upon approval by the OCC of an application to merge the
interim Federal stock association, or upon approval by the OCC of another transaction
which the interim was chartered to facilitate. Applications for permission to organize an
interim Federal stock association shall be submitted in the same manner as the related
filing(s). In evaluating the application, the OCC will consider the purpose for which the
association will be organized, the form of any proposed transactions involving the
association, the effect of the transactions on existing associations involved in the
transactions, and the factors specified in §152.1(b)(1) to the extent relevant.

(c) If a merger or other transaction facilitated by the existence of the interim
Federal stock association has not been approved within six months of the approval of the
application for permission to organize, unless extended for good cause shown, the charter
shall be void and all subscriptions for capital stock shall be returned.

§152.3 Charters for Federal stock associations.

The charter of a Federal stock association shall be in the following form, except

that an association that has converted from the mutual form pursuant to part 192 of this

chapter shall include in its charter a section establishing a liquidation account as required
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by §192.3(c)(13) of this chapter. A charter for a Federal stock savings bank shall
substitute the term “savings bank” for “association.” Charters may also include any
preapproved optional provision contained in §152.4 of this part.

Federal Stock Charter

Section 1. Corporate title. The full corporate title of the association

1S

Section 2. Office. The home office shall be located in __ [city,

state].

Section 3. Duration. The duration of the association is perpetual.

Section 4. Purpose and powers. The purpose of the association is to

pursue any or all of the lawful objectives of a Federal savings association
chartered under section 5 of the Home Owners' Loan Act and to exercise
all of the express, implied, and incidental powers conferred thereby and by
all acts amendatory thereof and supplemental thereto, subject to the
Constitution and laws of the United States as they are now in effect, or as
they may hereafter be amended, and subject to all lawful and applicable
rules, regulations, and orders of the Office of the Comptroller of the
Currency (“OCC”).

Section 5. Capital stock. The total number of shares of all classes

of the capital stock that the association has the authority to issue is ___, all
of which shall be common stock of par [or if no par is specified then
shares shall have a stated] value of __ per share. The shares may be

issued from time to time as authorized by the board of directors without
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the approval of its shareholders, except as otherwise provided in this
Section 5 or to the extent that such approval is required by governing law,
rule, or regulation. The consideration for the issuance of the shares shall
be paid in full before their issuance and shall not be less than the par [or
stated] value. Neither promissory notes nor future services shall constitute
payment or part payment for the issuance of shares of the association. The
consideration for the shares shall be cash, tangible or intangible property
(to the extent direct investment in such property would be permitted to the
association), labor, or services actually performed for the association, or
any combination of the foregoing. In the absence of actual fraud in the
transaction, the value of such property, labor, or services, as determined
by the board of directors of the association, shall be conclusive. Upon
payment of such consideration, such shares shall be deemed to be fully
paid and nonassessable. In the case of a stock dividend, that part of the
retained earnings of the association that is transferred to common stock or
paid-in capital accounts upon the issuance of shares as a stock dividend
shall be deemed to be the consideration for their issuance.

Except for shares issued in the initial organization of the
association or in connection with the conversion of the association from
the mutual to stock form of capitalization, no shares of capital stock
(including shares issuable upon conversion, exchange, or exercise of other
securities) shall be issued, directly or indirectly, to officers, directors, or

controlling persons of the association other than as part of a general public
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offering or as qualifying shares to a director, unless the issuance or the
plan under which they would be issued has been approved by a majority of
the total votes eligible to be cast at a legal meeting.

The holders of the common stock shall exclusively possess all
voting power. Each holder of shares of common stock shall be entitled to
one vote for each share held by such holder, except as to the cumulation of
votes for the election of directors, unless the charter provides that there
shall be no such cumulative voting. Subject to any provision for a
liquidation account, in the event of any liquidation, dissolution, or winding
up of the association, the holders of the common stock shall be entitled,
after payment or provision for payment of all debts and liabilities of the
association, to receive the remaining assets of the association available for
distribution, in cash or in kind. Each share of common stock shall have the
same relative rights as and be identical in all respects with all the other
shares of common stock.

Section 6. Preemptive rights. Holders of the capital stock of the

association shall not be entitled to preemptive rights with respect to any
shares of the association which may be issued.

Section 7. Directors. The association shall be under the direction of

a board of directors. The authorized number of directors, as stated in the
association's bylaws, shall not be fewer than five nor more than fifteen

except when a greater or lesser number is approved by the OCC.
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Section 8. Amendment of charter. Except as provided in Section 5,

no amendment, addition, alteration, change or repeal of this charter shall
be made, unless such is proposed by the board of directors of the
association, approved by the shareholders by a majority of the votes
eligible to be cast at a legal meeting, unless a higher vote is otherwise
required, and approved or preapproved by the OCC.

Attest:

Secretary of the Association

By:

President or Chief Executive Officer of the Association

Attest:

Deputy Comptroller for Licensing

By:

Comptroller of the Currency

Effective Date:

§ 152.4 Charter amendments.
(a) General. In order to adopt a charter amendment, a Federal stock association
must comply with the following requirements:

(1) Board of directors approval. The board of directors of the association must

adopt a resolution proposing the charter amendment that states the text of such
amendment.

(2) Form of filing —(i) Application requirement. If the proposed charter

amendment would render more difficult or discourage a merger, tender offer, or proxy
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contest, the assumption of control by a holder of a block of the association's stock, the
removal of incumbent management, or involve a significant issue of law or policy, the
association shall file the proposed amendment and shall obtain the prior approval of the
OCC; and

(i1) Notice requirement. If the proposed charter amendment does not involve a

provision that would be covered by paragraph (a)(2)(i) of this section and such
amendment is permissible under all applicable laws, rules or regulations, then the
association shall submit the proposed amendments to the appropriate OCC licensing
office, at least 30 days prior to the date the proposed charter amendment is to be mailed
for consideration by the association's shareholders.

(b) Approval. Any charter amendment filed pursuant to paragraph (a)(2)(ii) of this
section shall automatically be approved 30 days from the date of filing of such
amendment, provided that the association follows the requirements of its charter in
adopting such amendment, unless prior to the expiration of such 30-day period the OCC
notifies the association that such amendment is rejected or that such amendment is
deemed to be filed under the provisions of paragraph (a)(2)(i) of this section. In addition,
the following charter amendments, including the adoption of the Federal stock charter as
set forth in §152.3 of this part, shall be approved at the time of adoption, if adopted
without change and filed with the OCC within 30 days after adoption, provided the
association follows the requirements of its charter in adopting such amendments:

(1) Title change. A Federal stock association that has complied with §143.1(b) of

this chapter may amend its charter by substituting a new corporate title in section 1.
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(2) Home office. A Federal savings association may amend its charter by
substituting a new home office in section 2, if it has complied with applicable
requirements of §145.95 of this chapter.

(3) Number of shares of stock and par value. A Federal stock association may

amend Section 5 of its charter to change the number of authorized shares of stock, the
number of shares within each class of stock, and the par or stated value of such shares.

(4) Capital stock. A Federal stock association may amend its charter by revising
Section 5 to read as follows:

Section 5. Capital stock. The total number of shares of all classes

of capital stock that the association has the authority to issue is __ , of
which _ shall be common stock of par [or if no par value is specified the
stated] value of  per share and of which [list the number of each class
of preferred and the par or if no par value is specified the stated value per
share of each such class]. The shares may be issued from time to time as
authorized by the board of directors without further approval of
shareholders, except as otherwise provided in this Section 5 or to the
extent that such approval is required by governing law, rule, or regulation.
The consideration for the issuance of the shares shall be paid in full before
their issuance and shall not be less than the par [or stated] value. Neither
promissory notes nor future services shall constitute payment or part
payment for the issuance of shares of the association. The consideration
for the shares shall be cash, tangible or intangible property (to the extent

direct investment in such property would be permitted), labor, or services
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actually performed for the association, or any combination of the
foregoing. In the absence of actual fraud in the transaction, the value of
such property, labor, or services, as determined by the board of directors
of the association, shall be conclusive. Upon payment of such
consideration, such shares shall be deemed to be fully paid and
nonassessable. In the case of a stock dividend, that part of the retained
earnings of the association that is transferred to common stock or paid-in
capital accounts upon the issuance of shares as a stock dividend shall be
deemed to be the consideration for their issuance.

Except for shares issued in the initial organization of the
association or in connection with the conversion of the association from
the mutual to the stock form of capitalization, no shares of capital stock
(including shares issuable upon conversion, exchange, or exercise of other
securities) shall be issued, directly or indirectly, to officers, directors, or
controlling persons of the association other than as part of a general public
offering or as qualifying shares to a director, unless their issuance or the
plan under which they would be issued has been approved by a majority of
the total votes eligible to be cast at a legal meeting.

Nothing contained in this Section 5 (or in any supplementary
sections hereto) shall entitle the holders of any class of a series of capital
stock to vote as a separate class or series or to more than one vote per
share, except as to the cumulation of votes for the election of directors,

unless the charter otherwise provides that there shall be no such
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cumulative voting: Provided, That this restriction on voting separately by

class or series shall not apply:

(1) To any provision which would authorize the holders of
preferred stock, voting as a class or series, to elect some members of the
board of directors, less than a majority thereof, in the event of default in
the payment of dividends on any class or series of preferred stock;

(i1) To any provision that would require the holders of preferred
stock, voting as a class or series, to approve the merger or consolidation of
the association with another corporation or the sale, lease, or conveyance
(other than by mortgage or pledge) of properties or business in exchange
for securities of a corporation other than the association if the preferred

stock is exchanged for securities of such other corporation: Provided, That

no provision may require such approval for transactions undertaken with
the assistance or pursuant to the direction of the OCC or the Federal
Deposit Insurance Corporation;

(ii1) To any amendment which would adversely change the specific
terms of any class or series of capital stock as set forth in this Section 5 (or
in any supplementary sections hereto), including any amendment which
would create or enlarge any class or series ranking prior thereto in rights
and preferences. An amendment which increases the number of authorized
shares of any class or series of capital stock, or substitutes the surviving
association in a merger or consolidation for the association, shall not be

considered to be such an adverse change.
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A description of the different classes and series (if any) of the
association's capital stock and a statement of the designations, and the
relative rights, preferences, and limitations of the shares of each class of
and series (if any) of capital stock are as follows:

A. Common stock. Except as provided in this Section 5 (or in any

supplementary sections thereto) the holders of the common stock shall
exclusively possess all voting power. Each holder of shares of the
common stock shall be entitled to one vote for each share held by each
holder, except as to the cumulation of votes for the election of directors,
unless the charter otherwise provides that there shall be no such
cumulative voting.

Whenever there shall have been paid, or declared and set aside for
payment, to the holders of the outstanding shares of any class of stock
having preference over the common stock as to the payment of dividends,
the full amount of dividends and of sinking fund, retirement fund, or other
retirement payments, if any, to which such holders are respectively
entitled in preference to the common stock, then dividends may be paid on
the common stock and on any class or series of stock entitled to participate
therewith as to dividends out of any assets legally available for the
payment of dividends.

In the event of any liquidation, dissolution, or winding up of the
association, the holders of the common stock (and the holders of any class

or series of stock entitled to participate with the common stock in the
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distribution of assets) shall be entitled to receive, in cash or in kind, the
assets of the association available for distribution remaining after: (i)
Payment or provision for payment of the association's debts and liabilities;
(i1) distributions or provision for distributions in settlement of its
liquidation account; and (iii) distributions or provision for distributions to
holders of any class or series of stock having preference over the common
stock in the liquidation, dissolution, or winding up of the association. Each
share of common stock shall have the same relative rights as and be
identical in all respects with all the other shares of common stock.

B. Preferred stock. The association may provide in supplementary

sections to its charter for one or more classes of preferred stock, which
shall be separately identified. The shares of any class may be divided into
and issued in series, with each series separately designated so as to
distinguish the shares thereof from the shares of all other series and
classes. The terms of each series shall be set forth in a supplementary
section to the charter. All shares of the same class shall be identical except
as to the following relative rights and preferences, as to which there may
be variations between different series:

(a) The distinctive serial designation and the number of shares
constituting such series;

(b) The dividend rate or the amount of dividends to be paid on the

shares of such series, whether dividends shall be cumulative and, if so,
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from which date(s), the payment date(s) for dividends, and the
participating or other special rights, if any, with respect to dividends;

(c) The voting powers, full or limited, if any, of shares of such
series;

(d) Whether the shares of such series shall be redeemable and, if
s0, the price(s) at which, and the terms and conditions on which, such
shares may be redeemed;

(e) The amount(s) payable upon the shares of such series in the
event of voluntary or involuntary liquidation, dissolution, or winding up of
the association;

(f) Whether the shares of such series shall be entitled to the benefit
of a sinking or retirement fund to be applied to the purchase or redemption
of such shares, and if so entitled, the amount of such fund and the manner
of its application, including the price(s) at which such shares may be
redeemed or purchased through the application of such fund;

(g) Whether the shares of such series shall be convertible into, or
exchangeable for, shares of any other class or classes of stock of the
association and, if so, the conversion price(s) or the rate(s) of exchange,
and the adjustments thereof, if any, at which such conversion or exchange
may be made, and any other terms and conditions of such conversion or
exchange.

(h) The price or other consideration for which the shares of such

series shall be issued; and
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(1) Whether the shares of such series which are redeemed or
converted shall have the status of authorized but unissued shares of serial
preferred stock and whether such shares may be reissued as shares of the
same or any other series of serial preferred stock.

Each share of each series of serial preferred stock shall have the
same relative rights as and be identical in all respects with all the other
shares of the same series.

The board of directors shall have authority to divide, by the
adoption of supplementary charter sections, any authorized class of
preferred stock into series, and, within the limitations set forth in this
section and the remainder of this charter, fix and determine the relative
rights and preferences of the shares of any series so established.

Prior to the issuance of any preferred shares of a series established
by a supplementary charter section adopted by the board of directors, the
association shall file with the OCC a dated copy of that supplementary
section of this charter established and designating the series and fixing and

determining the relative rights and preferences thereof.

(5) Limitations on subsequent issuances. A Federal stock association may amend
its charter to require shareholder approval of the issuance or reservation of common stock
or securities convertible into common stock under circumstances which would require
shareholder approval under the rules of the New York or American Stock Exchange if the

shares were then listed on the New York or American Stock Exchange.
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(6) Cumulative voting. A Federal stock association may amend its charter by

substituting the following sentence for the second sentence in the third paragraph of
Section 5: “Each holder of shares of common stock shall be entitled to one vote for each
share held by such holder and there shall be no right to cumulate votes in an election of
directors.”

(7) [Reserved]

(8) Anti-takeover provisions following mutual to stock conversion.

Notwithstanding the law of the state in which the association is located, a Federal stock
association may amend its charter by renumbering existing sections as appropriate and
adding a new section § as follows:

Section 8. Certain Provisions Applicable for Five Years.

Notwithstanding anything contained in the Association's charter or bylaws
to the contrary, for a period of [specify number of years up to five] years
from the date of completion of the conversion of the Association from
mutual to stock form, the following provisions shall apply:

A. Beneficial Ownership Limitation. No person shall directly or

indirectly offer to acquire or acquire the beneficial ownership of more than
10 percent of any class of an equity security of the association. This
limitation shall not apply to a transaction in which the association forms a
holding company without change in the respective beneficial ownership
interests of its stockholders other than pursuant to the exercise of any
dissenter and appraisal rights, the purchase of shares by underwriters in

connection with a public offering, or the purchase of shares by a tax ]
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qualified employee stock benefit plan which is exempt from the approval
requirements under §174.3(c)(2)(i)(D) of the OCC's regulations.

In the event shares are acquired in violation of this section 8, all
shares beneficially owned by any person in excess of 10% shall be
considered “excess shares” and shall not be counted as shares entitled to
vote and shall not be voted by any person or counted as voting shares in
connection with any matters submitted to the stockholders for a vote.

For purposes of this section 8, the following definitions apply:

(1) The term “person” includes an individual, a group acting in
concert, a corporation, a partnership, an association, a joint stock
company, a trust, an unincorporated organization or similar company, a
syndicate or any other group formed for the purpose of acquiring, holding
or disposing of the equity securities of the association.

(2) The term “offer” includes every offer to buy or otherwise
acquire, solicitation of an offer to sell, tender offer for, or request or
invitation for tenders of, a security or interest in a security for value.

(3) The term “acquire” includes every type of acquisition, whether
effected by purchase, exchange, operation of law or otherwise.

(4) The term “acting in concert” means (a) knowing participation
in a joint activity or conscious parallel action towards a common goal
whether or not pursuant to an express agreement, or (b) a combination or

pooling of voting or other interests in the securities of an issuer for a
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common purpose pursuant to any contract, understanding, relationship,
agreement or other arrangements, whether written or otherwise.

B. Cumulative Voting Limitation. Stockholders shall not be

permitted to cumulate their votes for election of directors.

C. Call for Special Meetings. Special meetings of stockholders

relating to changes in control of the association or amendments to its
charter shall be called only upon direction of the board of directors.

(c) Anti-takeover provisions. The OCC may grant approval to a charter

amendment not listed in paragraph (b) of this section regarding the acquisition by any
person or persons of its equity securities provided that the association shall file as part of
its application for approval an opinion, acceptable to the OCC, of counsel independent
from the association that the proposed charter provision would be permitted to be adopted
by a corporation chartered by the state in which the principal office of the association is
located. Any such provision must be consistent with applicable statutes, regulations, and
OCC policies. Further, any such provision that would have the effect of rendering more
difficult a change in control of the association and would require for any corporate action
(other than the removal of directors) the affirmative vote of a larger percentage of
shareholders than is required by this part, shall not be effective unless adopted by a
percentage of shareholder vote at least equal to the highest percentage that would be
required to take any action under such provision.

(d) Reissuance of charter. A Federal stock association that has amended its charter

may apply to have its charter, including the amendments, reissued by the OCC. Such

requests for reissuance should be filed with the appropriate OCC licensing office, and
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contain signatures required under §152.3 of this part, together with such supporting
documents as needed to demonstrate that the amendments were properly adopted.
§ 152.5 Bylaws.

(a) General. At its first organizational meeting, the board of directors of a Federal
stock association shall adopt a set of bylaws for the administration and regulation of its
affairs. Bylaws may be adopted, amended or repealed by either a majority of the votes
cast by the shareholders at a legal meeting or a majority of the board of directors. The
bylaws shall contain sufficient provisions to govern the association in accordance with
the requirements of §§152.6, 152.7, 152.8, and 152.9 of this part and shall not contain
any provision that is inconsistent with those sections or with applicable laws, rules,
regulations or the association's charter, except that a bylaw provision inconsistent with
§§152.6, 152.7, and 152.9, of this part may be adopted with the approval of the OCC.

(b) Form of Filing —(1) Application requirement. (i) Any bylaw amendment shall

be submitted to the OCC for approval if it would:

(A) Render more difficult or discourage a merger, tender offer, or proxy contest,
the assumption of control by a holder of a large block of the association's stock, or the
removal of incumbent management; or

(B) Be inconsistent with §§152.6, 152.7, 152.8, and 152.9 of this part, with
applicable laws, rules, regulations or the association's charter or involve a significant
issue of law or policy, including indemnification, conflicts of interest, and limitations on
director or officer liability.

(i1) Applications submitted under paragraph (b)(1)(i) of this section are subject to

standard treatment processing procedures at part 116, subparts A and E of this chapter.
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(ii1) Bylaw provisions that adopt the language of the OCC’s model or optional
bylaws, if adopted without change, and filed with the OCC within 30 days after adoption,
are effective upon adoption.

(2) Filing requirement. If the proposed bylaw amendment does not involve a

provision that would be covered by paragraph (b)(1) or (b)(3) of this section and is
permissible under all applicable laws, rules, or regulations, then the association shall
submit the amendment to the OCC at least 30 days prior to the date the bylaw amendment
is to be adopted by the association.

(3) Corporate governance procedures. A Federal stock association may elect to

follow the corporate governance procedures of: The laws of the state where the main
office of the association is located; the laws of the state where the association's holding
company, if any, is incorporated or chartered; Delaware General Corporation law; or The
Model Business Corporation Act, provided that such procedures may be elected to the
extent not inconsistent with applicable Federal statutes and regulations and safety and
soundness, and such procedures are not of the type described in paragraph (b)(1) of this
section. If this election is selected, a Federal stock association shall designate in its
bylaws the provision or provisions from the body or bodies of law selected for its
corporate governance procedures, and shall file a copy of such bylaws, which are
effective upon adoption, within 30 days after adoption. The submission shall indicate,
where not obvious, why the bylaw provisions meet the requirements stated in paragraph
(b)(1) of this section.

(c) Effectiveness. Any bylaw amendment filed pursuant to paragraph (b)(2) of this

section shall automatically be effective 30 days from the date of filing of such
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amendment, provided that the association follows the requirements of its charter and
bylaws in adopting such amendment, unless prior to the expiration of such 30-day period
the OCC notifies the association that such amendment is rejected or that such amendment
requires an application to be filed pursuant to paragraph (b)(1) of this section.

(d) Effect of subsequent charter or bylaw change. Notwithstanding any

subsequent change to its charter or bylaws, the authority of a Federal stock association to
engage in any transaction shall be determined only by the association's charter or bylaws
then in effect, unless otherwise provided by Federal law or regulation.

§ 152.6 Shareholders.

(a) Shareholder meetings. A meeting of the shareholders of the association for the

election of directors and for the transaction of any other business of the association shall
be held annually within 150 days after the end of the association's fiscal year. Unless
otherwise provided in the association's charter, special meetings of the shareholders may
be called by the board of directors or on the request of the holders of 10 percent or more
of the shares entitled to vote at the meeting, or by such other persons as may be specified
in the bylaws of the association. All annual and special meetings of shareholders shall be
held at such place as the board of directors may determine in the state in which the
association has its principal place of business, or at any other convenient place the board
of directors may designate.

(b) Notice of shareholder meetings. Written notice stating the place, day, and hour

of the meeting and the purpose or purposes for which the meeting is called shall be
delivered not fewer than 20 nor more than 50 days before the date of the meeting, either

personally or by mail, by or at the direction of the chairman of the board, the president,
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the secretary, or the directors, or other persons calling the meeting, to each shareholder of
record entitled to vote at such meeting. If mailed, such notice shall be deemed to be
delivered when deposited in the mail, addressed to the shareholder at the address
appearing on the stock transfer books or records of the association as of the record date
prescribed in paragraph (c) of this section, with postage thereon prepaid. When any
shareholders' meeting, either annual or special, is adjourned for 30 days or more, notice
of the adjourned meeting shall be given as in the case of an original meeting.
Notwithstanding anything in this section, however, a Federal stock association that is
wholly owned shall not be subject to the shareholder notice requirement.

(c) Fixing of record date. For the purpose of determining shareholders entitled to

notice of or to vote at any meeting of shareholders or any adjournment thereof, or
shareholders entitled to receive payment of any dividend, or in order to make a
determination of shareholders for any other proper purpose, the board of directors shall
fix in advance a date as the record date for any such determination of shareholders. Such
date in any case shall be not more than 60 days and, in case of a meeting of shareholders,
not less than 10 days prior to the date on which the particular action, requiring such
determination of shareholders, is to be taken. When a determination of shareholders
entitled to vote at any meeting of shareholders has been made as provided in this section,
such determination shall apply to any adjournment thereof.

(d) Voting lists. (1) At least 20 days before each meeting of the shareholders, the
officer or agent having charge of the stock transfer books for the shares of the association
shall make a complete list of the stockholders of record entitled to vote at such meeting,

or any adjournments thereof, arranged in alphabetical order, with the address and the
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number of shares held by each. This list of shareholders shall be kept on file at the home
office of the association and shall be subject to inspection by any shareholder of record or
the stockholder's agent during the entire time of the meeting. The original stock transfer
book shall constitute prima facie evidence of the stockholders entitled to examine such
list or transfer books or to vote at any meeting of stockholders. Notwithstanding anything
in this section, however, a Federal stock association that is wholly owned shall not be
subject to the voting list requirements.

(2) In lieu of making the shareholders list available for inspection by any
shareholders as provided in paragraph (d)(1) of this section, the board of directors may
perform such acts as required by paragraphs (a) and (b) of Rule 14a—7 of the General
Rules and Regulations under the Securities and Exchange Act of 1934 (17 CFR 240.14a—
7) as may be duly requested in writing, with respect to any matter which may be properly
considered at a meeting of shareholders, by any shareholder who is entitled to vote on
such matter and who shall defray the reasonable expenses to be incurred by the

association in performance of the act or acts required.

(e) Shareholder quorum. A majority of the outstanding shares of the association
entitled to vote, represented in person or by proxy, shall constitute a quorum at a meeting
of shareholders. The shareholders present at a duly organized meeting may continue to
transact business until adjournment, notwithstanding the withdrawal of enough
shareholders to leave less than a quorum. If a quorum is present, the affirmative vote of
the majority of the shares represented at the meeting and entitled to vote on the subject

matter shall be the act of the stockholders, unless the vote of a greater number of
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stockholders voting together or voting by classes is required by law or the charter.
Directors, however, are elected by a plurality of the votes cast at an election of directors.

() Shareholder voting— (1) Proxies. Unless otherwise provided in the

association's charter, at all meetings of shareholders, a shareholder may vote in person or
by proxy executed in writing by the shareholder or by a duly authorized attorney in fact.
Proxies may be given telephonically or electronically as long as the holder uses a
procedure for verifying the identity of the shareholder. A proxy may designate as holder a
corporation, partnership or company as defined in part 174 of this chapter, or other
person. Proxies solicited on behalf of the management shall be voted as directed by the
shareholder or, in the absence of such direction, as determined by a majority of the board
of directors. No proxy shall be valid more than eleven months from the date of its
execution except for a proxy coupled with an interest.

(2) Shares controlled by association. Neither treasury shares of its own stock held

by the association nor shares held by another corporation, if a majority of the shares
entitled to vote for the election of directors of such other corporation are held by the
association, shall be voted at any meeting or counted in determining the total number of

outstanding shares at any given time for purposes of any meeting.

(g) Nominations and new business submitted by shareholders. Nominations for
directors and new business submitted by shareholders shall be voted upon at the annual
meeting if such nominations or new business are submitted in writing and delivered to the
secretary of the association at least five days prior to the date of the annual meeting.
Ballots bearing the names of all the persons nominated shall be provided for use at the

annual meeting.
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(h) Informal action by stockholders. If the bylaws of the association so provide,

any action required to be taken at a meeting of the stockholders, or any other action that
may be taken at a meeting of the stockholders, may be taken without a meeting if consent
in writing has been given by all the stockholders entitled to vote with respect to the
subject matter.

§ 152.7 Board of directors.

(a) General powers and duties. The business and affairs of the association shall

be under the direction of its board of directors. The board of directors shall annually elect
a chairman of the board from among its members and shall designate the chairman of the
board, when present, to preside at its meeting. Directors need not be stockholders unless

the bylaws so require.

(b) Number and term. The bylaws shall set forth a specific number of directors,
not a range. The number of directors shall be not fewer than five nor more than fifteen,
unless a higher or lower number has been authorized by the OTS, prior to July 21, 2011
or the OCC. Directors shall be elected for a term of one to three years and until their
successors are elected and qualified. If a staggered board is chosen, the directors shall be
divided into two or three classes as nearly equal in number as possible and one class shall
be elected by ballot annually. In the case of a converting or newly chartered association
where all directors shall be elected at the first election of directors, if a staggered board is
chosen, the terms shall be staggered in length from one to three years.

(c) Regular meetings. A regular meeting of the board of directors shall be held

immediately after, and at the same place as, the annual meeting of shareholders. The
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board of directors shall determine the place, frequency, time and procedure for notice of
regular meetings.

(d) Quorum. A majority of the number of directors shall constitute a quorum for
the transaction of business at any meeting of the board of directors. The act of the
majority of the directors present at a meeting at which a quorum is present shall be the act
of the board of directors, unless a greater number is prescribed by regulation of the OCC.

(e) Vacancies. Any vacancy occurring in the board of directors may be filled by
the affirmative vote of a majority of the remaining directors although less than a quorum
of the board of directors. A director elected to fill a vacancy shall be elected to serve only
until the next election of directors by the shareholders. Any directorship to be filled by
reason of an increase in the number of directors may be filled by election by the board of
directors for a term of office continuing only until the next election of directors by the
shareholders.

(f) Removal or resignation of directors. (1) At a meeting of shareholders called

expressly for that purpose, any director may be removed only for cause, as defined in
§163.39 of this chapter, by a vote of the holders of a majority of the shares then entitled
to vote at an election of directors. Associations may provide for procedures regarding
resignations in the bylaws.

(2) If less than the entire board is to be removed, no one of the directors may be
removed if the votes cast against the removal would be sufficient to elect a director if
then cumulatively voted at an election of the class of directors of which such director is a

part.
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(3) Whenever the holders of the shares of any class are entitled to elect one or
more directors by the provisions of the charter or supplemental sections thereto, the
provisions of this section shall apply, in respect to the removal of a director or directors
so elected, to the vote of the holders of the outstanding shares of that class and not to the
vote of the outstanding shares as a whole.

(g) Executive and other committees. The board of directors, by resolution adopted

by a majority of the full board, may designate from among its members an executive
committee and one or more other committees each of which, to the extent provided in the
resolution or bylaws of the association, shall have and may exercise all of the authority of
the board of directors, except no committee shall have the authority of the board of
directors with reference to: the declaration of dividends; the amendment of the charter or
bylaws of the association; recommending to the stockholders a plan of merger,
consolidation, or conversion; the sale, lease, or other disposition of all, or substantially
all, of the property and assets of the association otherwise than in the usual and regular
course of its business; a voluntary dissolution of the association; a revocation of any of
the foregoing; or the approval of a transaction in which any member of the executive
committee, directly or indirectly, has any material beneficial interest. The designation of
any committee and the delegation of authority thereto shall not operate to relieve the

board of directors, or any director, of any responsibility imposed by law or regulation.

(h) Notice of special meetings. Written notice of at least 24 hours regarding any
special meeting of the board of directors or of any committee designated thereby shall be
given to each director in accordance with the bylaws, although such notice may be

waived by the director. The attendance of a director at a meeting shall constitute a waiver
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of notice of such meeting, except where a director attends a meeting for the express
purpose of objecting to the transaction of any business because the meeting is not
lawfully called or convened. Neither the business to be transacted at, nor the purpose of,
any meeting need be specified in the notice or waiver of notice of such meeting. The
bylaws may provide for telephonic participation at a meeting.

(1) Action without a meeting. Any action required or permitted to be taken by the

board of directors at a meeting may be taken without a meeting if a consent in writing,
setting forth the actions so taken, shall be signed by all of the directors.

(j) Presumption of assent. A director of the association who is present at a

meeting of the board of directors at which action on any association matter is taken shall
be presumed to have assented to the action taken unless his or her dissent or abstention
shall be entered in the minutes of the meeting or unless a written dissent to such action
shall be filed with the person acting as the secretary of the meeting before the
adjournment thereof or shall be forwarded by registered mail to the secretary of the
association within five days after the date on which a copy of the minutes of the meeting
is received. Such right to dissent shall not apply to a director who voted in favor of such
action.

(k) Age limitation on directors. A Federal association may provide a bylaw on age

limitation for directors. Bylaws on age limitations must comply with all Federal laws,
rules and regulations.
§152.8 Officers.

(a) Positions. The officers of the association shall be a president, one or more

vice presidents, a secretary, and a treasurer or comptroller, each of whom shall be elected
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by the board of directors. The board of directors may also designate the chairman of the
board as an officer. The offices of the secretary and treasurer or comptroller may be held
by the same person and the vice president may also be either the secretary or the treasurer
or comptroller. The board of directors may designate one or more vice presidents as
executive vice president or senior vice president. The board of directors may also elect or
authorize the appointment of such other officers as the business of the association may
require. The officers shall have such authority and perform such duties as the board of
directors may from time to time authorize or determine. In the absence of action by the
board of directors, the officers shall have such powers and duties as generally pertain to
their respective offices.

(b) Removal. Any officer may be removed by the board of directors whenever in
its judgment the best interests of the association will be served thereby; but such removal,
other than for cause, shall be without prejudice to the contractual rights, if any, of the
person so removed. Employment contracts shall conform with §163.39 of this chapter.

(c) Age limitation on officers. A Federal association may provide a bylaw on age

limitation for officers. Bylaws on age limitations must comply with all Federal laws,
rules, and regulations.
§152.9 Certificates for shares and their transfer.

(a) Certificates for shares. Certificates representing shares of capital stock of the

association shall be in such form as shall be determined by the board of directors and
approved by the OCC. The certificates shall be signed by the chief executive officer or by
any other officer of the association authorized by the board of directors, attested by the

secretary or an assistant secretary, and sealed with the corporate seal or a facsimile
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thereof. The signatures of such officers upon a certificate may be facsimiles if the
certificate is manually signed on behalf of a transfer agent or a registrar other than the
association itself or one of its employees. Each certificate for shares of capital stock shall
be consecutively numbered or otherwise identified. The name and address of the person
to whom the shares are issued, with the number of shares and date of issue, shall be
entered on the stock transfer books of the association. All certificates surrendered to the
association for transfer shall be cancelled and no new certificate shall be issued until the
former certificate for a like number of shares shall have been surrendered and cancelled,
except that in the case of a lost or destroyed certificate a new certificate may be issued
upon such terms and indemnity to the association as the board of directors may prescribe.

(b) Transfer of shares. Transfer of shares of capital stock of the association shall

be made only on its stock transfer books. Authority for such transfer shall be given only
by the holder of record or by a legal representative, who shall furnish proper evidence of
such authority, or by an attorney authorized by a duly executed power of attorney and
filed with the association. The transfer shall be made only on surrender for cancellation
of the certificate for the shares. The person in whose name shares of capital stock stand
on the books of the association shall be deemed by the association to be the owner for all
purposes.
§ 152.10 Annual reports to stockholders.

A Federal stock association not wholly-owned by a holding company shall, within
130 days after the end of its fiscal year, mail to each of its stockholders entitled to vote at
its annual meeting an annual report containing financial statements that satisfy the

requirements of rule 14a—3 under the Securities Exchange Act of 1934. (17 CFR
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240.14a-3). Concurrently with such mailing a certification of such mailing signed by the
chairman of the board, the president or a vice president of the association, together with
copies of the report, shall be transmitted by the association to the OCC.

§ 152.11 Books and records.

(a) Each Federal stock association shall keep correct and complete books and
records of account; shall keep minutes of the proceedings of its stockholders, board of
directors, and committees of directors; and shall keep at its home office or at the office of
its transfer agent or registrar, a record of its stockholders, giving the names and addresses
of all stockholders, and the number, class and series, if any, of the shares held by each.

(b)(1) Any stockholder or group of stockholders of a Federal stock association,
holding of record the number of voting shares of such association specified below, upon
making written demand stating a proper purpose, shall have the right to examine, in
person or by agent or attorney, at any reasonable time or times, nonconfidential portions
of its books and records of account, minutes and record of stockholders and to make
extracts therefrom. Such right of examination is limited to a stockholder or group of
stockholders holding of record:

(1) Voting shares having a cost of not less than $100,000 or constituting not less
than one percent of the total outstanding voting shares, provided in either case such
stockholder or group of stockholders have held of record such voting shares for a period
of at least six months before making such written demand, or

(i1) Not less than five percent of the total outstanding voting shares.

(2) No stockholder or group of stockholders of a Federal stock association shall

have any other right under this section or common law to examine its books and records
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of account, minutes and record of stockholders, except as provided in its bylaws with
respect to inspection of a list of stockholders.

(c) The right to examination authorized by paragraph (b) of this section and the
right to inspect the list of stockholders provided by a Federal stock association's bylaws
may be denied to any stockholder or group of stockholders upon the refusal of any such
stockholder or group of stockholders to furnish such association, its transfer agent or
registrar an affidavit that such examination or inspection is not desired for any purpose
which is in the interest of a business or object other than the business of the association,
that such stockholder has not within the five years preceding the date of the affidavit sold
or offered for sale, and does not now intend to sell or offer for sale, any list of
stockholders of the association or of any other corporation, and that such stockholder has
not within said five-year period aided or abetted any other person in procuring any list of
stockholders for purposes of selling or offering for sale such list.

(d) Notwithstanding any provision of this section or common law, no stockholder
or group of stockholders shall have the right to obtain, inspect or copy any portion of any
books or records of a Federal stock association containing:

(1) A list of depositors in or borrowers from such association;

(2) Their addresses;

(3) Individual deposit or loan balances or records; or

(4) Any data from which such information could be reasonably constructed.

§ 152.12 [Reserved]

§ 152.13 Combinations involving Federal stock associations.
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(a) Scope and authority. Federal stock associations may enter into combinations

only in accordance with the provisions of this section, section 18(c) of the Federal
Deposit Insurance Act, sections 5(d)(3)(A) and 10(s) of the Home Owners' Loan Act, and
§163.22 of this part.

(b) Definitions. The following definitions apply to §§152.13 and 152.14 of this
part:

(1) Combination. A merger or consolidation with another depository institution,
or an acquisition of all or substantially all of the assets or assumption of all or
substantially all of the liabilities of a depository institution by another depository
institution. Combine means to be a constituent institution in a combination.

(2) Consolidation. Fusion of two or more depository institutions into a newly-
created depository institution.

(3) Constituent institution. Resulting, disappearing, acquiring, or transferring

depository institution in a combination.

(4) Depository institution means any commercial bank (including a private bank),

a savings bank, a trust company, a savings and loan association, a building and loan
association, a homestead association, a cooperative bank, an industrial bank or a credit
union, chartered in the United States and having its principal office located in the United

States.

(5) Disappearing institution. A depository institution whose corporate existence

does not continue after a combination.
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(6) Merger. Uniting two or more depository institutions by the transfer of all
property rights and franchises to the resulting depository institution, which retains its
corporate identity.

(7) Mutual savings association. Any savings association organized in a form not

requiring non-withdrawable stock under Federal or state law.

(8) Resulting institution. The depository institution whose corporate existence

continues after a combination.

(9) Savings association has the same meaning as defined in §161.43 of this

chapter.
(10) State. Includes the District of Columbia, Commonwealth of Puerto Rico, and
states, territories, and possessions of the United States.

(11) Stock association. Any savings association organized in a form requiring

non-withdrawable stock.

(c) Forms of combination. A Federal stock association may combine with any

depository institution, provided that:

(1) The combination is in compliance with, and receives all approvals required
under, any applicable statutes and regulations;

(2) Any resulting Federal savings association meets the requirements for Federal
Home Loan Bank membership and insurance of accounts;

(3) Any resulting Federal savings association conforms within the time prescribed
by the OCC to the requirements of sections 5(c) and 10(m) of the Home Owners' Loan

Act; and
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(4) If any constituent savings association is a mutual savings association, the
resulting institution shall be mutually held, unless:

(1) The transaction involves a supervisory merger;

(i1) The transaction is approved under part 192 of this chapter;

(ii1) The transaction involves an interim Federal stock association or an interim
state stock savings association; or

(iv) The transaction involves a transfer in the context of a mutual holding
company reorganization under section 10(0) of the Home Owners' Loan Act.

(d) Combinations. Prior written notification to, notice to, or prior written approval
of, the OCC pursuant to §163.22 of this chapter is required for every combination. In the
case of applications and notices pursuant to §163.22 (a) or (c), the OCC shall apply the
criteria set out in §163.22 of this chapter and shall impose any conditions it deems
necessary or appropriate to ensure compliance with those criteria and the requirements of
this chapter.

(e) Approval of the board of directors. Before filing a notice or application for any

combination involving a Federal stock association, the combination shall be approved:
(1) By a two-thirds vote of the entire board of each constituent Federal savings
association; and
(2) As required by other applicable Federal or state law, for other constituent

institutions.

(f) Combination agreement. All terms, conditions, agreements or understandings,

or other provisions with respect to a combination involving a Federal savings association
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shall be set forth fully in a written combination agreement. The combination agreement
shall state:

(1) That the combination shall not be effective unless and until:

(1) The combination receives any necessary approval from the OCC pursuant to
§163.22 (a) or (c);

(i1) In the case of a transaction requiring a notification pursuant to §163.22(b),
notification has been provided to the OCC; or

(ii1) In the case of a transaction requiring a notice pursuant to §163.22(c), the
notice has been filed, and the appropriate period of time has passed or the OCC has
advised the parties that it will not disapprove the transaction;

(2) Which constituent institution is to be the resulting institution;

(3) The name of the resulting institution;

(4) The location of the home office and any other offices of the resulting
institution;

(5) The terms and conditions of the combination and the method of effectuation;

(6) Any charter amendments, or the new charter in the combination;

(7) The basis upon which the savings accounts of the resulting institution shall be
1ssued;

(8) If a Federal association is the resulting institution, the number, names,
residence addresses, and terms of directors;

(9) The effect upon and assumption of any liquidation account of a disappearing

institution by the resulting institution; and
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(10) Such other provisions, agreements, or understandings as relate to the
combination.
(g) [Reserved]

(h) Approval by stockholders —(1) General rule. Except as otherwise provided in

this section, an affirmative vote of two-thirds of the outstanding voting stock of any
constituent Federal savings association shall be required for approval of the combination
agreement. If any class of shares is entitled to vote as a class pursuant to §152.4 of this
part, an affirmative vote of a majority of the shares of each voting class and two-thirds of
the total voting shares shall be required. The required vote shall be taken at a meeting of
the savings association.

(2) General exception. Stockholders of the resulting Federal stock association

need not authorize a combination agreement if:

(1) It does not involve an interim Federal savings association or an interim state
savings association;

(i1) The association's charter is not changed;

(ii1) Each share of stock outstanding immediately prior to the effective date of the
combination is to be an identical outstanding share or a treasury share of the resulting
Federal stock association after such effective date; and

(iv) Either:

(A) No shares of voting stock of the resulting Federal stock association and no
securities convertible into such stock are to be issued or delivered under the plan of

combination, or

331



(B) The authorized unissued shares or the treasury shares of voting stock of the
resulting Federal stock association to be issued or delivered under the plan of
combination, plus those initially issuable upon conversion of any securities to be issued
or delivered under such plan, do not exceed 15% of the total shares of voting stock of
such association outstanding immediately prior to the effective date of the combination.

(3) Exceptions for certain combinations involving an interim association.

Stockholders of a Federal stock association need not authorize by a two-thirds affirmative
vote combinations involving an interim Federal savings association or interim state
savings association when the resulting Federal stock association is acquired pursuant to
regulations of the Board of Governors of the Federal Reserve System. In those cases, an
affirmative vote of 50 percent of the shares of the outstanding voting stock of the Federal
stock association plus one affirmative vote shall be required. If any class of shares is
entitled to vote as a class pursuant to §152.4 of this part, an affirmative vote of 50 percent
of the shares of each voting class plus one affirmative vote shall be required. The
required votes shall be taken at a meeting of the association.

(1) Disclosure. The OCC may require, in connection with a combination under this
section, such disclosure of information as the OCC deems necessary or desirable for the

protection of investors in any of the constituent associations.

(j) Articles of combination. (1) Following stockholder approval of any
combination in which a Federal savings association is the resulting institution, articles of
combination shall be executed in duplicate by each constituent institution, by its chief

executive officer or executive vice president and by its secretary or an assistant secretary,
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and verified by one of the officers of each institution signing such articles, and shall set

forth:

(1) The plan of combination;

(i) The number of shares outstanding in each depository institution; and

(ii1) The number of shares in each depository institution voted for and against
such plan.

(2) Both sets of articles of combination shall be filed with the OCC. If the OCC
determines that such articles conform to the requirements of this section, the OCC shall
endorse the articles and return one set to the resulting institution.

(k) Effective date. No combination under this section shall be effective until
receipt of any approvals required by the OCC. The effective date of a combination in
which the resulting institution is a Federal stock association shall be the date of
consummation of the transaction or such other later date specified on the endorsement of
the articles of combination by the OCC. If a disappearing institution combining under this
section is a Federal stock association, its charter shall be deemed to be cancelled as of the
effective date of the combination and such charter must be surrendered to the OCC as
soon as practicable after the effective date.

(1) Mergers and consolidations: transfer of assets and liabilities to the resulting

institution. Upon the effective date of a merger or consolidation under this section, if the
resulting institution is a Federal savings association, all assets and property (real, personal
and mixed, tangible and intangible, choses in action, rights, and credits) then owned by
each constituent institution or which would inure to any of them, shall, immediately by

operation of law and without any conveyance, transfer, or further action, become the
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property of the resulting Federal savings association. The resulting Federal savings
association shall be deemed to be a continuation of the entity of each constituent
institution, the rights and obligations of which shall succeed to such rights and
obligations and the duties and liabilities connected therewith, subject to the Home
Owners' Loan Act and other applicable statutes.

§ 152.14 Dissenter and appraisal rights.

(a) Right to demand payment of fair or appraised value. Except as provided in
paragraph (b) of this section, any stockholder of a stock association combining in
accordance with §152.13 of this part shall have the right to demand payment of the fair or

appraised value of his stock: Provided, That such stockholder has not voted in favor of

the combination and complies with the provisions of paragraph (c) of this section.

(b) Exceptions. No stockholder required to accept only qualified consideration for
his or her stock shall have the right under this section to demand payment of the stock's
fair or appraised value, if such stock was listed on a national securities exchange or
quoted on the National Association of Securities Dealers' Automated Quotation System
(“NASDAQ”) on the date of the meeting at which the combination was acted upon or
stockholder action is not required for a combination made pursuant to §152.13(h)(2) of
this part. “Qualified consideration” means cash, shares of stock of any association or
corporation which at the effective date of the combination will be listed on a national
securities exchange or quoted on NASDAQ), or any combination of such shares of stock
and cash.

(c) Procedure —(1) Notice. Each constituent Federal stock association shall notify

all stockholders entitled to rights under this section, not less than twenty days prior to the
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meeting at which the combination agreement is to be submitted for stockholder approval,
of the right to demand payment of appraised value of shares, and shall include in such
notice a copy of this section. Such written notice shall be mailed to stockholders of record
and may be part of management's proxy solicitation for such meeting.

(2) Demand for appraisal and payment. Each stockholder electing to make a

demand under this section shall deliver to the Federal stock association, before voting on
the combination, a writing identifying himself or herself and stating his or her intention
thereby to demand appraisal of and payment for his or her shares. Such demand must be
in addition to and separate from any proxy or vote against the combination by the
stockholder.

(3) Notification of effective date and written offer. (i) Within ten days after the

effective date of the combination, the resulting association shall:

(A) Give written notice by mail to stockholders of constituent Federal stock
associations who have complied with the provisions of paragraph (c)(2) of this section
and have not voted in favor of the combination, of the effective date of the combination;

(B) Make a written offer to each stockholder to pay for dissenting shares at a
specified price deemed by the resulting association to be the fair value thereof; and

(C) Inform them that, within sixty days of such date, the respective requirements
of paragraphs (c)(5) and (c)(6) of this section (set out in the notice) must be satisfied.

(i1) The notice and offer shall be accompanied by a balance sheet and statement of
income of the association the shares of which the dissenting stockholder holds, for a
fiscal year ending not more than sixteen months before the date of notice and offer,

together with the latest available interim financial statements.
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(4) Acceptance of offer. If within sixty days of the effective date of the

combination the fair value is agreed upon between the resulting association and any
stockholder who has complied with the provisions of paragraph (c)(2) of this section,
payment therefore shall be made within ninety days of the effective date of the
combination.

(5) Petition to be filed if offer not accepted. If within sixty days of the effective

date of the combination the resulting association and any stockholder who has complied
with the provisions of paragraph (c)(2) of this section do not agree as to the fair value,
then any such stockholder may file a petition with the OCC, with a copy by registered or
certified mail to the resulting association, demanding a determination of the fair market
value of the stock of all such stockholders. A stockholder entitled to file a petition under
this section who fails to file such petition within sixty days of the effective date of the
combination shall be deemed to have accepted the terms offered under the combination.

(6) Stock certificates to be noted. Within sixty days of the effective date of the

combination, each stockholder demanding appraisal and payment under this section shall
submit to the transfer agent his certificates of stock for notation thereon that an appraisal
and payment have been demanded with respect to such stock and that appraisal
proceedings are pending. Any stockholder who fails to submit his or her stock certificates
for such notation shall no longer be entitled to appraisal rights under this section and shall
be deemed to have accepted the terms offered under the combination.

(7) Withdrawal of demand. Notwithstanding the foregoing, at any time within

sixty days after the effective date of the combination, any stockholder shall have the right
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to withdraw his or her demand for appraisal and to accept the terms offered upon the
combination.

(8) Valuation and payment. The Comptroller shall, as he or she may elect, either

appoint one or more independent persons or direct appropriate staff of the OCC to
appraise the shares to determine their fair market value, as of the effective date of the
combination, exclusive of any element of value arising from the accomplishment or
expectation of the combination. Appropriate staff of the OCC shall review and provide an
opinion on appraisals prepared by independent persons as to the suitability of the
appraisal methodology and the adequacy of the analysis and supportive data. The
Comptroller after consideration of the appraisal report and the advice of the appropriate
staff shall, if he or she concurs in the valuation of the shares, direct payment by the
resulting association of the appraised fair market value of the shares, upon surrender of
the certificates representing such stock. Payment shall be made, together with interest
from the effective date of the combination, at a rate deemed equitable by the Comptroller.

(9) Costs and expenses. The costs and expenses of any proceeding under this

section may be apportioned and assessed by the Comptroller as he or she may deem
equitable against all or some of the parties. In making this determination the Comptroller
shall consider whether any party has acted arbitrarily, vexatiously, or not in good faith in
respect to the rights provided by this section.

(10) Voting and distribution. Any stockholder who has demanded appraisal rights

as provided in paragraph (c)(2) of this section shall thereafter neither be entitled to vote
such stock for any purpose nor be entitled to the payment of dividends or other

distributions on the stock (except dividends or other distribution payable to, or a vote to
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be taken by stockholders of record at a date which is on or prior to, the effective date of

the combination): Provided, That if any stockholder becomes unentitled to appraisal and

payment of appraised value with respect to such stock and accepts or is deemed to have
accepted the terms offered upon the combination, such stockholder shall thereupon be
entitled to vote and receive the distributions described above.

(11) Status. Shares of the resulting association into which shares of the
stockholders demanding appraisal rights would have been converted or exchanged, had
they assented to the combination, shall have the status of authorized and unissued shares
of the resulting association.

§ 152.15 Supervisory combinations.

Notwithstanding the foregoing provisions of this part, the Comptroller may waive
or deem inapplicable any provision of §152.13 or §152.14 of this part if he or she
determines that grounds exist, or may imminently exist, for appointment of a conservator
or receiver for an association under subsection 5(d) of the Home Owners' Loan Act.

§ 152.16 Effect of subsequent charter or bylaw change.

Notwithstanding any subsequent change to its charter or bylaws, the authority of a
Federal stock association to engage in any transaction shall be determined only by the
association's charter or bylaws then in effect.

§152.17 Federal stock association created in connection with an association in
default or in danger of default.

Sections 152.1 and 152.2 of this part do not apply to a Federal stock association
which is proposed by the Federal Deposit Insurance Corporation, or the Resolution Trust

Corporation under section 5(p) of the Home Owner's Loan Act of 1933, section 11(c) of
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the Federal Deposit Insurance Act, or section 21A of the Federal Home Loan Bank Act,
or is otherwise chartered by the OCC in connection with an association in default or in
danger of default. Incorporation and organization of such associations are complete when
and under such conditions as the OCC so determines.

§ 152.18 Conversion from stock form depository institution to Federal stock
association.

(a) With the approval of the OCC, any stock depository institution that is, or is
eligible to become, a member of a Federal Home Loan Bank, may convert to a Federal
stock association, provided that the depository institution, at the time of the conversion,
has deposits insured by the Federal Deposit Insurance Corporation, and provided further,
that the depository institution, in accomplishing the conversion, complies with all
applicable statutes and regulations, including, without limitation, section 5(d) of the
Federal Deposit Insurance Act. The resulting Federal stock association must conform
within the time prescribed by the OCC to the requirements of section 5(c) of the Home
Owners' Loan Act. For purposes of this section, the term “depository institution” shall
have the meaning set forth at 12 CFR 152.13(b). An application for conversion filed
under this section is subject to the procedures for organization of a Federal stock
organization at §152.1.

(b) Any and all of the assets and other property (whether real, personal, mixed,
tangible or intangible, including choses in action, rights, and credits) of the former stock
form depository institution become assets and property of the Federal stock association
when the conversion occurs. Similarly, any and all of the obligations and debts of or

claims against the former stock form depository institution become obligations and debts
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of and claims against the Federal stock association when the conversion occurs. In effect,
the Federal stock association is the same as the former stock form depository institution
with respect to any and all assets, property, claims and debts of or claims against the
former stock form depository institution.
§ 152.19 Conversion to National banking association or state bank.

A Federal stock association may convert to a national banking association or a
state bank after filing a notification or application, as appropriate, with the appropriate
OCC licensing office in accordance with the applicable provisions of §163.22(b) of this

chapter.
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PART 155—ELECTRONIC OPERATIONS
Sec.
155.100 What does this part do?
155.200 How may I use or participate with others to use electronic means and facilities?
155.210 What precautions must I take?
155.300 Must I inform the OCC before I use electronic means or facilities?
155.310 How do I notify the OCC?
Authority: 12 U.S.C. 1462a, 1463, 1464, 5412(b)(2)(B).
§ 155.100 What does this part do?
This part describes how a Federal savings association may provide products and
services through electronic means and facilities.
§ 155.200 How may I use or participate with others to use electronic means and
facilities?

(a) General. A Federal savings association (“you”) may use, or participate with
others to use, electronic means or facilities to perform any function, or provide any
product or service, as part of an authorized activity. Electronic means or facilities include,
but are not limited to, automated teller machines, automated loan machines, personal
computers, the Internet, the World Wide Web, telephones, and other similar electronic
devices.

(b) Other. To optimize the use of your resources, you may market and sell, or

participate with others to market and sell, electronic capacities and by-products to third[]
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parties, if you acquired or developed these capacities and by-products in good faith as
part of providing financial services.
§ 155.210 What precautions must | take?

If you use electronic means and facilities under this subpart, your management
must:

(a) Identify, assess, and mitigate potential risks and establish prudent internal
controls; and

(b) Implement security measures designed to ensure secure operations. Such
measures must be adequate to:

(1) Prevent unauthorized access to your records and your customers' records;
(2) Prevent financial fraud through the use of electronic means or facilities; and
(3) Comply with applicable security devices requirements of part 168 of this
chapter.
§155.300 Must I inform the OCC before I use electronic means or facilities?

(a) General. You are not required to inform the OCC before you use electronic
means or facilities, except as provided in paragraphs (b) and (c) of this section. However,
you are encouraged to consult with the OCC before you engage in any activities using
electronic means or facilities.

(b) Activities requiring advance notice. You must file a written notice as

described in §155.310 before you establish a transactional web site. A transactional web
site is an Internet site that enables users to conduct financial transactions such as

accessing an account, obtaining an account balance, transferring funds, processing bill
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payments, opening an account, applying for or obtaining a loan, or purchasing other
authorized products or services.

(c) Other procedures. If the OCC informs you of any supervisory or compliance

concerns that may affect your use of electronic means or facilities, you must follow any
procedures it imposes in writing.
§ 155.310 How do I notify the OCC?

You must file a written notice with your OCC supervisory office at least 30 days
before you establish a transactional website. The notice must do three things:

(a) Describe the transactional web site.

(b) Indicate the date the transactional web site will become operational.

(c) List a contact familiar with the deployment, operation, and security of the

transactional web site.
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PART 157—DEPOSITS
Sec.
157.1 What does this part do?
157.10 What authorities govern the issuance of deposit accounts by a Federal savings
association?
157.11 To what extent does Federal law preempt state laws?
157.12 [Reserved]
157.13 [Reserved]
157.14 What interest rate may I pay on accounts?
157.15 Who owns a deposit account?
157.20 What records should I maintain on deposit activities?
Authority: 12 U.S.C. 1462a, 1463, 1464, 5412(b)(2)(B).
§ 157.1 What does this part do?
This part applies to the deposit activities of Federal savings associations.
§ 157.10 What authorities govern the issuance of deposit accounts by Federal
savings associations?
A Federal savings association (“you’) may raise funds through accounts and may
issue evidence of accounts under section 5(b)(1) of the HOLA (12 U.S.C. 1464(b)(1)),
your charter, and this part. Additionally, 12 CFR parts 204 and 230 apply to your deposit
activities.

8 157.11 To what extent does Federal law preempt deposit-related state laws?
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State law applies to the deposit activities of Federal savings associations and their
subsidiaries to the same extent and in the same manner that those laws apply to national
banks and their subsidiaries.

§ 157.12 [Reserved]
§ 157.13 [Reserved]
§ 157.14 What interest rate may | pay on accounts?

(a) You may pay interest at any rate or anticipated rate of return on accounts,
either in deposit or in share form, as provided in your charter and the account's terms.

(b) You may pay fixed or variable rates. If you pay a variable rate, you must base
it on a schedule, index, or formula that you specify in the account's terms.

§ 157.15 Who owns a deposit account?

You may treat the holder of record as the account owner, even if you receive
contrary notice, until you transfer the account on your records.

8 157.20 What records should I maintain on deposit activities?

You should establish and maintain deposit documentation practices and records
that demonstrate that you appropriately administer and monitor deposit-related activities.
Your records should adequately evidence ownership, balances, and all transactions
involving each account. You may maintain records on deposit activities in any format

that is consistent with standard business practices.
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PART 159—SUBORDINATE ORGANIZATIONS

Sec.

159.1 What does this part cover?

159.2 Definitions.

159.3 What are the characteristics of, and what requirements apply to, subordinate
organizations of Federal savings associations?

159.4 What activities are preapproved for service corporations?

159.5 How much may a Federal savings association invest in service corporations or
lower-tier entities?

159.10 How must separate corporate identities be maintained?

159.11 What notices are required to establish or acquire a new subsidiary or engage in
new activities through an existing subsidiary?

159.12 How may a subsidiary of a Federal savings association issue securities?

159.13 How may a Federal savings association exercise its salvage power in connection

with its service corporation or lower-tier entities?

Authority: 12 U.S.C. 1462, 1462a, 1463, 1464, 1828, 5412(b)(2)(B).
§ 159.1 What does this part cover?

(a) The OCC is issuing this part 159 pursuant to its general rulemaking and
supervisory authority under the Home Owners' Loan Act, 12 U.S.C. 1462 et seq., and its
specific authority under section 18(m) of the Federal Deposit Insurance Act, 12 U.S.C.

1828(m). This part 159 applies to subordinate organizations of Federal savings
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associations. The OCC may, at any time, limit a Federal savings association's investment
in any of these entities, or may limit or refuse to permit any activities of any of these
entities for supervisory, legal, or safety and soundness reasons.

(b) Notices under this part are applications for purposes of statutory and
regulatory references to “applications.” Any conditions that the OCC imposes in
approving any application are enforceable as a condition imposed in writing by the OCC
in connection with the granting of a request by a Federal savings association within the
meaning of 12 U.S.C. 1818(b) or 1818(i).

§ 159.2 Definitions.
For purposes of this part:
Control has the same meaning as in part 174 of this chapter.

GAAP-consolidated subsidiary means an entity in which a Federal savings

association has a direct or indirect ownership interest and whose assets are consolidated
with those of the savings association for purposes of reporting under Generally Accepted
Accounting Principles (GAAP). Generally, these are entities in which the savings
association has a majority ownership interest.

Lower-tier entity includes any company in which an operating subsidiary or a

service corporation has a direct or indirect ownership interest.

Operating subsidiary means any entity that satisfies all of the requirements for an
operating subsidiary set forth in §159.3 of this part and that is designated by the parent
Federal savings association as an operating subsidiary pursuant to §159.3 of this part.
More than 50% of the voting shares of an operating subsidiary must be owned, directly or

indirectly, by a Federal savings association and no other person or entity may exercise
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effective operating control. An operating subsidiary may only engage in activities
permissible for a Federal savings association.

Ownership interest means any equity interest in a business organization, including

stock, limited or general partnership interests, or shares in a limited liability company.

Service corporation means any entity that satisfies all of the requirements for

service corporations in 12 U.S.C. 1464(c)(4)(B) and §159.3 of this part and that is
designated by the investing Federal savings association as a service corporation pursuant
to §159.3 of this part. A service corporation must be organized under the laws of the state
where the Federal savings association's home office is located, may only be owned by
savings associations with home offices in that state, and may engage in the activities
identified in §§159.3(e)(2) and 159.4 of this part.

Subordinate organization means any corporation, partnership, business trust,

association, joint venture, pool, syndicate, or other similar business organization in which
a Federal savings association has a direct or indirect ownership interest, unless that
ownership interest qualifies as a pass-through investment pursuant to §160.32 of this
chapter and is so designated by the investing savings association.

Subsidiary means any subordinate organization directly or indirectly controlled by
a Federal savings association.
8 159.3 What are the characteristics of, and what requirements apply to,
subordinate organizations of Federal savings associations?

A Federal savings association (“you”) that meets the requirements of this section,
as detailed in the following chart, may establish, or obtain an interest in an operating

subsidiary or a service corporation. For ease of reference, this section cross-references
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other regulations in this chapter affecting operating subsidiaries and service corporations.

You should refer to those regulations for the details of how they apply. The chart also

discusses the regulations that may apply to lower-tier entities in which you have an

indirect ownership interest through your operating subsidiary or service corporation. The

chart follows:

Operating subsidiary

Service corporation

(a) How may a
Federal savings
association (“you”)
establish an operating
subsidiary or a

service corporation?

(1) You must file a notice, with
the appropriate OCC licensing
office, satisfying §159.11. Any
finance subsidiary that existed on
January 1, 1997 is deemed an
operating subsidiary without

further action on your part.

(2) You must file a notice, with
the appropriate OCC licensing
office, satisfying §159.11.
Depending upon your condition
and the activities in which the
service corporation will engage,
§159.3(e)(2) may require you to

file an application.

(b) Who may be an |(1) Anyone may have an (2) Only Federal or state
owner? ownership interest in an chartered savings associations
operating subsidiary. with home offices in the state

where you have your home
office may have an ownership
interest in any service
corporation in which you invest.

(c) What ownership (1) You must own, directly or  [(2) You are not required to have
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requirements apply?

indirectly, more than 50% of the
voting shares of the operating
subsidiary. No one else may
exercise effective operating

control.

any particular percentage
ownership interest and need not
have control of the service

corporation.

(d) What geographic

restrictions apply?

(1) An operating subsidiary may
be organized in any geographic

location.

(2) A service corporation must
be organized in the state where

your home office is located.

(e) What activities

are permissible?

(1) After you have notified the
OCC in accordance with
§159.11, an operating subsidiary
may engage in any activity that
you may conduct directly. You
may hold another insured
depository institution as an

operating subsidiary.

(2)(1) If you are eligible for
expedited treatment under §116.5
of this chapter, and notify the
OCC as required by §159.11,
your service corporation may
engage in the preapproved
activities listed in §159.4. You
may request OCC approval for
your service corporation to
engage in any other activity
reasonably related to the
activities of financial institutions
by filing an application in

accordance with standard
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treatment processing procedures
at part 116, subparts A and E of

this chapter.

(i1) If you are subject to standard
treatment under §116.5 of this
chapter, and notify the OCC as
required by §159.11, your
service corporation may engage
in any activity that you may
conduct directly except taking
deposits. You may request OCC
approval for your service
corporation to engage in any
other activity reasonably related
to the activities of financial
institutions, including the
activities set forth in §159.4(b)—
(j), by filing an application in
accordance with standard
treatment processing procedures
at part 116, subparts A and E of

this chapter.
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(f) May the operating
subsidiary or service
corporation invest in

lower-tier entities?

(1)(1) An operating subsidiary
may itself hold an operating
subsidiary. Part 159 applies
equally to a lower-tier operating
subsidiary. In applying the
regulations in this part, the
investing operating subsidiary
should substitute “investing
operating subsidiary” wherever
the part uses “you” or “savings

association.”

(2) A service corporation may
invest in all types of lower-tier
entities as long as the lower-tier
entity is engaged solely in
activities that are permissible for
a service corporation. All of the
requirements of this part apply to
such entities except for
paragraphs (b)(2) and (d)(2) of

this section.

(i1) An operating subsidiary may
also invest in other types of
lower-tier entities. These entities
must comply with all of the
requirements of this part 159 that
apply to service corporations
except for paragraphs (b)(2) and

(d)(2) of this section.

(g) How much may a
Federal savings

association invest?

(1) There are no limits on the
amount you may invest in your

operating subsidiaries, either

(2) Section 159.5 limits your
aggregate investments in service

corporations and indicates when
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separately or in the aggregate.

your investments (both debt and
equity) in lower-tier entities must
be aggregated with your
investments in service

corporations.

(h) Do Federal
statutes and
regulations that apply
to the savings

association apply?

(1) Unless otherwise specifically
provided by statute, regulation,
or OCC policy, all Federal
statutes and regulations apply to
operating subsidiaries in the
same manner as they apply to
you. You and your operating
subsidiary are generally
consolidated and treated as a unit
for statutory and regulatory

purposes.

(2) (1) If the Federal statute or
regulation specifically refers to
“service corporation,” it applies
to all service corporations, even
if you do not control the service
corporation or it is not a GAAP-
consolidated subsidiary.

(i1) If the Federal statute or
regulation refers to “subsidiary,”
it applies only to service
corporations that you directly or

indirectly control.

(1) Do the investment
limits that apply to
Federal savings
associations (HOLA

section 5(c) and part

(1) Your assets and those of your
operating subsidiary are
aggregated when calculating

investment limitations.

(2) Your service corporation's

assets are not subject to the same
investment limitations that apply
to you. The investment activities

of your service corporation are
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160 of this chapter) governed by paragraph (e)(2) of
apply? this section and §159.4.
(j) How does the (1) Your assets and those of your |(2) The capital treatment of a

capital regulation
(part 167 of this

chapter) apply?

operating subsidiary are
consolidated for all capital

purposes.

service corporation depends
upon whether it is an includable
subsidiary. That determination is
based upon factors set forth in
part 167 of this chapter,
including your percentage
ownership of the service
corporation and the activities in
which the service corporation
engages. Both debt and equity
investments in service
corporations that are GAAP-
consolidated subsidiaries are
considered investments in
subsidiaries for purposes of the
capital regulation, regardless of
the authority under which they

are made.

(k) How does the

(1) The LTOB regulation does

(2) The LTOB regulation does
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loans-to-onel]

not apply to loans from you to

not apply to loans from you to

borrower (LTOB)  |your operating subsidiary or your service corporation or from
regulation (§160.93 [loans from your operating your service corporation to you.
of this chapter) subsidiary to you. Other loans  [However, §159.5 imposes
apply? made by your operating restrictions on the amount of
subsidiary are aggregated with  |loans you may make to certain
your loans for LTOB purposes. [service corporations. Loans made
by a service corporation that you
control to entities other than you
or your subordinate
organizations are aggregated
with your loans for LTOB
purposes.
(1) How do the (1) Board rules explain how (2) Board rules explain how

transactions with
affiliates (TWA)
regulations of the
Board of Governors
of the Federal
Reserve System

(Board) apply?

TWA applies. Generally, an
operating subsidiary is not an
affiliate, unless it is a depository
institution; is directly controlled
by another affiliate of the savings
association or by shareholders
that control the savings

association; or is an employee

TWA applies. Generally, a
service corporation is not an
affiliate, unless it is a depository
institution; is directly controlled
by another affiliate of the savings
association or by shareholders
that control the savings

association; or is an employee
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stock option plan, trust, or
similar organization that exists
for the benefit of shareholders,
partners, members, or employees
of the savings association or an
affiliate. A non-affiliate
operating subsidiary is treated as
a part of the savings association
and its transactions with affiliates
of the savings association are
aggregated with those of the

savings association

stock option plan, trust, or
similar organization that exists
for the benefit of shareholders,
partners, members, or employees
of the savings association or an
affiliate. If a savings association
directly or indirectly controls a
service corporation and the
service corporation is not
otherwise an affiliate under
Board rules, the service
corporation is treated as a part of
the savings association and its
transactions with affiliates of the
savings association are
aggregated with those of the

savings association.

(m) How does the
Qualified Thrift
Lender (QTL) (12

U.S.C. 1467a(m)) test

apply?

(1) Under 12 U.S.C.
1467a(m)(5), you may determine
whether to consolidate the assets
of a particular operating

subsidiary for purposes of

(2) Under 12 U.S.C.
1467a(m)(5), you may determine
whether to consolidate the assets
of a particular service

corporation for purposes of
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calculating your qualified thrift
investments. If the operating
subsidiary's assets are not
consolidated with yours for that
purpose, your investment in the
operating subsidiary will be
considered in calculating your

qualified thrift investments.

calculating your qualified thrift
investments. If a service
corporation's assets are not
consolidated with yours for that
purpose, your investment in the
service corporation will be
considered in calculating your

qualified thrift investments.

(n) Does state law

(1) State law applies to operating

(2) State law applies to service

apply? subsidiaries regardless of corporations regardless of
whether it applies to you. whether it applies to you.

(0) May the OCC (1) An operating subsidiary is  |(2) A service corporation is

conduct subject to examination by the subject to examination by the

examinations? OCC. OCC.

(p) What must be (1) Before redesignating an (2) Before redesignating a

done to redesignate
an operating
subsidiary as a
service corporation or
a service corporation
as an operating

subsidiary?

operating subsidiary as a service
corporation, you should consult
with the OCC licensing office in
the district in which your home
office is located. You must
maintain adequate internal

records, available for

service corporation as an
operating subsidiary, you should
consult with the OCC licensing
office in the district in which
your home office is located. You
must maintain adequate internal

records, available for
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examination by the OCC,
demonstrating that the
redesignated service corporation
meets all of the applicable
requirements of this part and that
your board of directors has

approved the redesig