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Introduction

The Office of the Comptroller of the Currency’s (OCC) Comptroller’s Handbook booklet,
“Flood Disaster Protection Act,” is prepared for use by OCC examiners in connection with
their examination and supervision of national banks and federal savings associations
(collectively, banks). Each bank is different and may present specific issues. Accordingly,
examiners should apply the information in this booklet consistent with each bank’s individual
circumstances.

The booklet provides background information and examination procedures for the flood
disaster protection examination. Examiners decide which of these procedures are necessary,
after completing a compliance core assessment as outlined in the “Large Bank Supervision,”
“Community Bank Sygervision,” or “Federal Branches and Agencies Supervision” booklet
of the Comptroller book.

Background and

The National Flood Insutance Pr (NFIP) is administered primarily under the National
Flood Insurance Act of 19 9 t) and the Flood Disaster Protection Act of 1973
(FDPA).! The 1968 Act made a idized flood insurance available to owners of
improved real estate or mobile homg§ locate@l in special flood hazard areas (SFHA) if their
communities participate in the NFIP§The NFIB? administered by a department of the Federal
Emergency Management Agency (FE 0 s the Federal Insurance and Mitigation

Administration, makes federally backed 0o available to consumers through

federally regulated lending institutions are prohibited fromWgakingg#ntgasing, extending, or
renewing a loan secured by improved real estate or a mobile Nqg @ d or to be located in
an SFHA in a community participating in the NFIP, unless the praperd#’securing the loan is
covered by flood insurance. Flood insurance may be provided through the NFIP or through a
private insurance carrier.

Title V of the Riegle Community Development and Regulatory Improvement Act of 1994,
which is called the National Flood Insurance Reform Act of 1994 (1994 Act),
comprehensively revised the federal flood insurance statutes. The purpose of the 1994 Act
was to increase compliance with flood insurance requirements and participation in the NFIP
to provide additional income to the National Flood Insurance Fund and to decrease the
financial burden of flooding on the federal government, taxpayers, and flood victims.? The

! These statutes are codified at 42 USC 4001-4129. FEMA administers the NFIP; its regulations implementing
the NFIP appear at 44 CFR 59-80.

2 H.R. Conf. Rep. No. 652, 103d Cong. 2d Sess. 195 (1994) (Conference Report).
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1994 Act required the federal financial regulatory agencies—the Board of Governors of the
Federal Reserve System (FRB), the Federal Deposit Insurance Corporation (FDIC), the
National Credit Union Administration (NCUA), and the OCC—to revise their flood
insurance regulations and brought lenders regulated by the Farm Credit Administration
(FCA) under the coverage of the federal flood insurance statutes. The federal financial
regulatory agencies and the FCA (collectively, the agencies) jointly issued regulations on
August 29, 1996 (61 Fed. Reg. 45684).3

The 1994 Act also made the flood insurance requirements directly applicable to the loans
purchased by Fannie Mae and Freddie Mac and to agencies that provide government
insurance or guarantees, such as the U.S. Small Business Administration (SBA), the Federal
Housing Administration (FHA), and the U.S. Department of Veterans Affairs (VA).

The Biggert-Waters
Homeowner Floo
mandatory flood®ns
made changes to the roviéro

od Insurance Reform Act of 2012 (Biggert—Waters Act) and the

ce Affordability Act of 2014 (HFIAA) significantly amended the
rchase requirements of the FDPA. These statutes primarily
ertaining to force placement of flood insurance, escrowing
of flood insurance pr nd fees, exemptions to the mandatory flood insurance purchase
requirement, and civil ey pe . In addition, the Biggert—Waters Act added a new
provision requiring the accepf@nc&ofaa private flood insurance policy meeting certain criteria

in satisfaction of the mandato uirement. The agencies jointly issued rules

addressing force placement, escrow #and thelexemption to the mandatory purchase

requirement for detached structures JuVOlS (80 Fed. Reg. 43215).
Objectives of the FDPA

The objectives of the FDPA are to

e provide flood insurance to owners of improved reales ocatgd in SFHASs of
communities participating in the NFIP.

e require communities to enact measures designed to redusg orgvoiad
a condition for making federally subsidized flood insurance@ hig.

e require federal financial regulatory agencies to adopt regulatiofs®rohibiting their
regulated lending institutions from making, increasing, extending, or renewing a loan
secured by improved real estate or a mobile home located or to be located in an SFHA in
a community participating in the NFIP, unless the property securing the loan is covered
by flood insurance.

e require federal agencies such as the FHA, the SBA, and the VA not to subsidize, insure,
or guarantee any loan if the property securing the loan is in an SFHA in a community not
participating in the NFIP.

ture flood losses as

3 Agency regulations are codified at 12 CFR 22 (OCC), 208 (FRB), 339 (FDIC), 614 (FCA), and 760 (NCUA).
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Structures Eligible for Flood Insurance Under the NFIP

The NFIP covers improved real property or mobile homes located or to be located in an area
identified by FEMA as having special flood hazards. Generally, each insurable structure
requires a separate insurance policy. The following types of structures are eligible for
coverage:

e Residential, industrial, commercial, and agricultural buildings that are walled and roofed
structures principally above ground.

e Buildings under construction in cases in which a development loan has been made to
construct insurable improvements on the land. Insurance can be purchased to keep pace
with the new construction.

e Mobile homes that are affixed to a permanent site, including mobile homes that are part
of a dealer’s in and affixed to permanent foundations.

e Condominiugss.

e Cooperative buil

ngs

Flood insurance covera@g is atso gwailable for personal property and other insurable contents
contained in real propert olple Nbmes located in SFHAS. The property must be insured
for the contents to be eligible]

Structures Not Eligible for F od/.lrance Under the NFIP

Unimproved land, bridges, dams, and

Mobile homes not affixed to a permanent sit

Travel trailers and campers.

Converted buses or vans.

Buildings entirely in, on, or over water into whic
Buildings newly constructed or substantially improv
area designated as an undeveloped coastal barrier with

ted.

October 1, 1983, in an
arrier Resource

. 97-348).

Flood Insurance Requirements for Lending Institutions

Basic Requirements

Flood insurance, issued either through the NFIP or from a private insurance provider, is
required for the term of the loan on buildings or mobile homes when an institution makes,
increases, extends, or renews a designated loan, meaning all three of the following factors are
present:

e The loan (commercial or consumer) is secured by improved real estate or a mobile home
that is affixed to a permanent foundation (security property).
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e The property securing the loan is located or will be located in an SFHA as identified by
FEMA.

e The community in which the property is located participates in the NFIP.

In the case of mobile homes, an institution does not have to obtain a security interest in the
underlying real estate for a loan secured by a mobile home to be covered by the regulations.

The FDPA provides that a regulated lending institution may not make, increase, extend, or
renew any loan secured by improved real property that is located in an SFHA unless the
improved real property is covered by the minimum amount of flood insurance required by
statute. This includes situations where a security interest in improved real property is taken
only out of an abundance of caution.

Nonparticipating C unities

Although a bankK'ma
community, a lender§fs

crease, extend, or renew a loan in a nonparticipating

ped to determine whether the security property is located in
an SFHA and, if so, to e ower. The lender must also notify the borrower that
flood insurance coverage IP is not available because the community does not
participate in the NFIP. If thefponRarticipating community has been identified for at least one
year as containing an SFHA, p i85 loCated in the community will not be eligible for
federal disaster relief assistance in thie event®of a federally declared flood disaster.

Because of the lack of NFIP flood insurang€ c
available, a bank should carefully evaluate isk ipfolved in making a loan in a
nonparticipating community. A bank making su Ig@fgay want to require the purchase of
private flood insurance, if available. Also, a ban

communities should establish procedures to ensure ¥ga

icant lending in nonparticipating
s do not constitute an
unacceptably large portion of the bank’s loan portfolio.
bsidize, insure, or

age and limited federal disaster assistance

Federal agency lenders such as the FHA, the SBA, and the dg L
guarantee any loan if the property securing the loan is in an SFI§A ommunity not
participating in the NFIP. In addition, Freddie Mac and Fannie M3esd® not purchase
mortgages secured by improved properties located in SFHAS in nonparticipating
communities.

Special Situation—Table-Funded Loans

In the typical table-funding situation, the party providing the funding reviews and approves
the credit standing of the borrower and issues a commitment to the broker or dealer to
purchase the loan at the time the loan is originated. Frequently, all loan documentation and
other statutorily mandated notices are supplied by the party providing the funding, rather than
by the broker or dealer. The funding party provides the original funding “at the table” when
the broker or dealer and the borrower close the loan. Concurrent with the loan closing, the
funding party acquires the loan from the broker or dealer.
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For purposes of flood hazard determination, the typical table-funded transaction should be
considered a loan made, rather than purchased, by the entity that actually supplies the funds.
Regulated institutions that provide table funding to close loans originated by a mortgage
broker or mobile home dealer will be considered to be making a loan for purposes of the
flood insurance requirements.

Treating table-funded loans as loans made by the funding entity need not result in duplication
of flood hazard determinations and borrower notices. The funding entity may delegate to the
broker or dealer originating the transaction the responsibility for fulfilling the flood insurance
requirements or may otherwise divide the responsibilities with the broker or dealer.

Exemptions to the Purchase Requirement

The flood insurance hase requirement does not apply to the following three loan
situations:

e Loans on state-oWn op&gy covered under an adequate policy of self-insurance

this exemption.

ce of $5,000 or less and having an original

e Any structure that is a part of a i€sidenti@l property but is detached from the primary

residential structure of such prop ot serve as a residence.

— Asstructure that is part of a reside erty is a structure used primarily for
personal, family, or household purp t.used primarily for agricultural,
commercial, industrial, or other business :
from the primary residential structure if it'i
that structure.

— Whether a structure serves as a residence is based
determination that the structure is intended for rest@enti
residence, which generally includes sleeping, bathro
necessarily all three.

d by any structural connection to

e bapk’s good-faith
gfr is actually used as a
N facilities, but not

Amount of Flood Insurance Required

The minimum amount of flood insurance required must be at least equal to the lesser of the
outstanding principal balance of the loan, the maximum amount available under the NFIP for
the type of structure, or the insurable value of the property. Flood insurance coverage under
the NFIP is limited to the building or mobile home and any personal property that secures the
loan, but not the land itself.

The limits of coverage for flood policies are

e $250,000 for residential property structures and $100,000 for personal contents.
e $500,000 for nonresidential structures and $500,000 for contents.
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e $500,000 for non-condominium residential buildings of five units or greater* and
$100,000 for personal contents.

Waiting Period

NFIP policies that are not issued in conjunction with the making, increasing, extending, or
renewing of a loan have a 30-day waiting period. The congressional intent behind this
requirement was to prevent the purchase of flood insurance (and any direct loss to the
U.S. government) in times of imminent loss. If, however, the initial purchase of flood
insurance is made during the 13-month period following revision or update of a Flood
Insurance Rate Map® for the community, there is a one-day waiting period.

There is no waiting period when an additional amount of NFIP insurance is required in

connection with the ing, increasing, extending, or renewing of a loan, such as a second
mortgage, home n, or refinancing.

Special Situations nddMortgages/Home Equity Loans
Both second mortgages arne h quity loans are transactions that may be subject to the

FDPA’s mandatory purchase fequiiem Because only one NFIP flood insurance policy
can be issued on a building, a b uld net request a new NFIP flood insurance policy if
one already exists. Instead, the ban@a the borrower contact the insurance agent
involving a subordinate lien.
jsugance policy.

amounts.

e to inform the agent of the intention to@btai
e to obtain verification of the existence o
e to check whether the amount of insurance ¢

se the amount of NFIP
institution as a lien holder.

pd insurance policy

For loans with approved lines of credit that can be used in the future, it may be difficult to
calculate the amount of insurance for the loan because the borrower will be drawing down
differing amounts on the credit line at different times. If there is no policy on the collateral,
the borrower must, at a minimum, obtain a policy as a requirement for drawing on the credit
line. As a matter of administrative convenience to ensure compliance with the requirements,
a bank may take the following alternative approaches:

After obtaining this information, the insurance agen
coverage if necessary and issue an endorsement that refle

As an alternative, the borrower may also consider obtaining
in the proper amount.

4 This amount was increased from $250,000 to $500,000 as of June 1, 2014.

5 A Flood Insurance Rate Map is the official map of a community on which FEMA has delineated both the
special hazard areas and the risk premium zones applicable to the community.
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e As part of its procedures, a bank could review its records periodically so that as draws are
made against the credit line or repayments made to the account, the appropriate amount
of insurance coverage can be maintained; or

e Upon origination, a bank could require the purchase of flood insurance for the total
amount of the credit line, the value of the improved property, or the maximum amount of
flood insurance coverage available, whichever is the least.

Special Situations—Condominium Policies

FEMA'’s condominium master policy is called a Residential Condominium Building
Association Policy (RCBAP). The RCBAP covers both the common and individually owned
building elements within the units, improvements within the units, and contents owned in
common if contents coverage is purchased. The maximum amount of building flood
insurance coverage #¥afgcan be purchased under an RCBAP is either 100 percent of the

alie ofthe building or the total number of units in the condominium

building multipl > 0, whichever is less.
An institution must enS@re that t inimum amount of flood insurance covering the
condominium unit is the Tegser o

e the outstanding principal b theYpan; or
e the maximum amount of insurante avyunder the NFIP, which is the lesser of
e €91

— the maximum limit available tial condominium unit, or
— the insurable value allocated to thegfesi ial condominium unit, which is the
replacement cost value of the condomfini

Therefore, a bank must require a borrower whos
condominium unit to either

e ensure the condominium owners association has purchased
insurance policy, covering either 100 percent of the repl
building or the total number of units in the condominium b
$250,000, whichever is less; or

e obtain a Dwelling Policy if the condominium owners association has not purchased flood
insurance as described above or if that coverage is less than either 100 percent of the
replacement cost value of the building or the total number of units in the condominium
building multiplied by $250,000, whichever is less. The amount of coverage under a
Dwelling Policy required to be purchased by the individual unit owner would be the
difference between the condominium policy’s coverage allocated to that unit and the
mandatory flood insurance purchase requirements discussed previously.

For example, the maximum amount of coverage on a 50-unit condominium building would
be $12,500,000 ($250,000 x 50). If the replacement cost value of the building was
$10,000,000, the condominium association could purchase a policy of $10,000,000. This
amount of insurance would meet the requirements of the regulations for any individual unit
insurance requirement in the condominium.
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Nonresidential condominium buildings are not eligible for coverage under the RCBAP. The
NFIP offers a maximum amount of building coverage up to $500,000 for these buildings and
$500,000 for commonly owned contents. Under the NFIP, the owner of a nonresidential
condominium unit within a nonresidential condominium building may purchase only
contents coverage for that unit. Building coverage may not be purchased in the name of the
unit owner. The maximum allowable contents coverage for nonresidential owners is
$500,000.

Other Special Situations

e Multiple structures: Multiple structures that secure a loan located in an SFHA must
each be covered by flood insurance, even though the value of one structure may be
sufficient to cover the loan amount. Under the NFIP, FEMA generally requires one
policy per buildj t also permits borrowers to insure nonresidential buildings using

institution with other real estate owned (OREQ) in SFHAS
chase flood insurance policies on its OREO properties,
s@ by the regulations.

Escrow Requirement
The regulation requires the escrowin M
loans secured by residential improved realf€s

renewed, or extended on or after January 1, 201
its behalf, must offer and make available the op

rance premiums and fees for designated
r a mobile home that are made, increased,
ddition, a bank, or a servicer acting on

designated loans secured by residential improved real est
to maintain flood insurance for the life of the loan.

Although the escrow requirement pertains generally to any design loan secured by
residential improved real estate or a mobile home, there are two types of exceptions: a small
lender exception and a loan-related exception. The small lender exception provides that a
bank is not required to escrow flood insurance premiums and fees if it has total assets of less
than $1 billion as of December 31 of either of the two prior calendar years and, as of July 6,
2012,

e the bank was not required by federal or state law to escrow taxes, insurance premiums,
fees, or any other charges for the entire term of the loan; and
e the bank did not have a policy of consistently and uniformly escrowing such charges.

A bank’s provision of escrow accounts only on request from borrowers does not constitute a
consistent or uniform policy of requiring escrows.
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If an excepted bank no longer qualifies for the exception because its assets exceed the

$1 billion threshold for two consecutive calendar-year ends, it must begin escrowing for any
designated loan secured by residential improved real estate or a mobile home made,
increased, extended, or renewed on or after July 1 of the first calendar year of changed status.

In addition, the escrow requirement does not apply to the following types of loans:

e Extensions of credit primarily for business, commercial, or agricultural purposes, even if
secured by residential real estate.

e Loans in a subordinate position to a senior lien secured by the same property on which
the borrower has obtained sufficient flood insurance.

e Loans secured by a property that is covered by a flood insurance policy with sufficient
flood insurance coverage provided by a condominium, cooperative, or homeowners
association.

e Loans with a ter r than 12 months.

A nonperforming loan in nc&is a loan that is 90 or more days past due and remains

nonperforming until it is pernfaneRily’modified or until the entire amount past due, including
principal, accrued interest, an I"Tntengst incurred as the result of the past-due status, is
collected or otherwise discharged inffull.

A loan that has a term exceeding 12 mont
even if one phase of the loan is for 12 mont

ot qualify for the 12-month exception,

If the bank determines that a loan no longer qualiti of these loan-type exceptions,

Option to escrow: Unless the small lender or loan-relatefiexceptio
servicer) was required to offer and make available to borroveys th
insurance premiums and fees for designated loans secured by re mproved real estate
or a mobile home that were outstanding as of January 1, 2016. TH&wgtion to escrow notice to
borrowers was required to be provided by June 30, 2016. A model clause for the notice on
the option to escrow is provided in appendix B of the regulations.

applied, a bank (or its
to escrow flood

In addition, a bank that no longer qualifies for the small lender exception must provide, by
September 30 of the first calendar year in which the bank had a change in status, a notice of
the option to escrow flood insurance premiums and fees for loans outstanding on July 1 of
that year. The notice regarding the option to escrow does not have to be provided in
conjunction with any other disclosure or be segregated from other information provided to
the borrower. Further, a bank may choose whether to provide a separate notice or add it to
any other disclosure the lender provides the borrower, such as a periodic statement.

A bank must begin escrowing as soon as reasonably practicable after receiving a borrower’s
request to escrow.
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Standard Flood Hazard Determination Form

When a bank makes, increases, extends, or renews any loan secured by improved real estate
or a mobile home, it must use the standard flood hazard determination form (SFHDF)
developed by FEMAZ® to determine whether the building or mobile home offered as security
property is or will be located in an SFHA in which flood insurance is available under the
federal flood insurance statutes.

An institution can use a printed, computerized, or electronic form. It must retain a copy of the
completed form, in either hard copy or electronic format, for the period of time it owns the
loan. FEMA has stated that if an electronic format is used, the format and exact layout of the
SFHDF is not required, but the fields and elements listed on the form are required.
Accordingly, any electronic format used by an institution must contain all mandatory fields
indicated on the SF

The SFHDF is avail FEMA website. Decisions as to the applicability of flood
insurance may not b@fbasél onap institution’s unilateral determination of elevations at which
floods may occur. Offi€lal elgyatign determinations and, therefore, map amendments or
revisions—Letter of Map¥mendient (LOMA) or Letter of Map Revision (LOMR),
respectively—may be perforriied Gply'by FEMA.
Letter of Map Amendment < )
e A flood map will occasionally show aggfope
building on the property is actually abo

insurance maps do not reflect every rise in tg ere may be instances of high
ss, lenders are bound by the

[y as being in an SFHA, even though the

e To resolve such a situation, a property owner can sub
request to FEMA for a LOMA to remove the propert
be submitted on the appropriate FEMA application form¢
application package, FEMA generally completes its revie
within four to six weeks.

e After obtaining a LOMA, a borrower must submit it to the lender for the flood insurance
requirement to be waived. The lender has the discretion to continue to require flood
insurance if the lender determines it is prudent to do so.

Letter of Map Revision

e An LOMR is appropriate when physical changes are necessary to raise the land above the
base flood elevation 100-year flood level. For example, an LOMR request is appropriate
when a property, located within an SFHA, is graded and filled to raise the level of the
land above the base flood elevation 100-year flood level. The request for an LOMR must
be initiated and approved by the community, since changes in land level may affect other

® See 44 CFR 65.16.
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property owners. Community approval also confirms that the change in the land has been
reviewed and is compatible with the community’s planning.

e An LOMR request must be submitted to FEMA on the appropriate form.

e After obtaining an LOMR, the borrower must submit it to the lender before the flood
insurance requirement is waived. The lender has the discretion to continue to require
flood insurance if the lender determines that it is prudent to do so.

Flood maps, SFHDFs, and community status books may be obtained from FEMA by

e calling (800) 358-9616 or (800) 611-6125, or
e ordering online.

To obtain information on a community’s participation status, contact a FEMA representative
at (800) 358-9616 togf8guest a community status book. Information on community status is
website.

Reliance on Prior DetgfRiration
A bank may rely on a pri etéimination, whether or not the security property is

located in an SFHA, and the Rank'¥s exempt from liability for errors in the previous
determination if

e the previous determination is not t

e the basis for the previous determinatiaff'w;
There are, however, some circumstances in whi
determination, such as if

en years old, and
rgcorded on the SFHDF.

ion may not rely on a previous

e FEMA’s map revisions or updates show that the secur
into an SFHA, or
e the lender contacts FEMA and discovers that map revisiofts
security property have been made since the previous determ

perty has been remapped

g updat@s affecting the
atiop

A bank may also rely on a previous determination that is not more than seven years old and is
set forth on an SFHDF when it increases, extends, renews, or purchases a loan. The making
of a loan is not listed as a permissible event that permits a bank to rely on a previous
determination. When the loan, however, involves a refinancing or assumption by the same
lender who obtained the original flood determination on the same property, the bank may
rely on the previous determination, but only if the original determination was made not more
than seven years before the date of the transaction, the basis for the determination was set
forth on the SFHDF, and there have been no map revisions affecting the property since the
original determination was made. The same is true for multiple loans made by the same
lender to the same borrower secured by the same property. A new determination is required
when a loan refinancing or assumption is made by a lender different from the one who
obtained the original determination, because this constitutes a new loan.
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Force Placement Requirements

A bank is not required to monitor for map changes, and flood determinations are not required
to be made at any time other than when a loan is made, increased, extended, or renewed. If,
however, at any time during the life of the loan the bank or its servicer determines that
required flood insurance is deficient, the agencies’ regulations require initiation of force
placement procedures.

A bank or a servicer acting on its behalf is required to purchase or “force place” flood
insurance for the borrower if the bank or the servicer determines that coverage is inadequate.
A bank, or servicer acting on its behalf, upon discovering that the security property is not
covered by an adequate amount of flood insurance, must provide notice to the borrower that
the borrower should obtain adequate flood insurance. If the borrower fails to purchase flood
insurance in the ap jlate amount within 45 days, the lender must purchase insurance on
the borrower’s b ere is a brief delay in force placing coverage, the agencies expect
the lender to be jle a reasonable explanation, for example, because the lender
uses batch processing/w asing force-placed flood insurance policies.

A bank or its servicer co b&yesponsible for ensuring that if flood insurance was
required at origination, the barovgr fenews the flood insurance policy and continues to

renew it for as long as flood i ired for the security property. If a borrower
allows a policy to lapse when insurafice is r@quired, the bank or its servicer is required to
commence force placement procedu

Under the Biggert—Waters Act, a bank ma

to the borrower all
ing any period of

existing flood insurance coverage. Additionally, a bank
premiums and fees for force-placed insurance paid by th
overlap between the borrower’s policy and the force-place
entity that cancels the policy, a bank need only notify the insure
placed policy in order to comply with the termination requireme

dinate the force-

Force placement authority is designed to be used if, over the term of the loan, the bank or its
servicer determines that flood insurance coverage on the security property is deficient; that is,
whenever the amount of coverage in place is not equal to the lesser of the outstanding
principal balance of the loan or the maximum coverage available under the NFIP. If a
borrower fails to obtain the required amount of flood insurance coverage upon notification by
a bank or its servicer, the amount that must be force placed is equal to the difference between
the present amount of coverage, if any, and the lesser of the outstanding principal balance or
the maximum coverage limit.

There is no required form of notice to borrowers for use in connection with the force
placement procedures. A bank or its servicer may choose to send the notice directly or may
use the insurance company that issues the force placement policy to send the notice. Force-
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placed flood insurance policies are available through private insurers or through the NFIP.
FEMA has developed the Mortgage Portfolio Protection Program (MPPP) to assist lenders in
connection with force placement procedures. For information concerning the MPPP, lenders
and others should consult FEMA’s website.

Determination Fees

The regulations permit a bank or its servicer to charge a reasonable fee to the borrower for
the costs of making a flood hazard determination under the following circumstances:

e The borrower initiates a transaction (making, increasing, extending, or renewing a loan)
that triggers a flood hazard determination.

e FEMA revises or updates floodplain areas or risk zones.

e The determinatj ecause of FEMA's publication of a notice that affects the area in
which the lo d.
T

e The determinatiofi res he purchase of flood insurance under the force placement
provision.
The loan agreement or ot @al documents between the parties may also permit the

imposition of fees.

to a fee for life-of-loan monitoring b servicer, or a third party, such as a flood
hazard determination company.

Truth in Lending Act Issues Q
The commentary to Regulation Z states that a fee fo

periodically during the loan term is a finance charge, reg

The authority to charge a borrower reasyfee for a flood hazard determination extends
b g

will be performed
hether the fee is imposed

monitoring. The fee for the original flood determination (that%s a security property
is in an SFHA) is excluded from the finance charge. The commentaryd#frther indicates that
any portion of a fee that does not relate to the initial decision to grant credit must be included
in the finance charge.’ If creditors are uncertain about what portion of a fee is related to the
initial decision to grant credit, the entire fee may be treated as a finance charge.

7 See 12 CFR 1026, supplement 1, comment 4(c)(7)-3.

Comptroller's Handbook 13 Flood Disaster Protection Act


http://www.fema.gov/media-library-data/1444065610669-6de95573a833329e4a889e95569d5d9b/11_mppp_508_nov2015.pdf

Version 1.0

Notice of Special Flood Hazards and Availability of Federal Disaster
Relief Assistance

When a bank makes, increases, extends, or renews a loan secured by property that is or will
be located in an SFHA, the bank must provide a written notice of special flood hazards to the
borrower and the servicer, if there is one. This notice of special flood hazards must be
provided regardless of whether the security property is located in a participating or
nonparticipating community. The written notice must contain the following information:

e A warning that the building or mobile home is or will be located in an SFHA.

e A description of the flood purchase requirements contained in section 102(b) of the
FDPA, as amended.

e A statement, if apglicable, that flood insurance coverage is available under the NFIP and
may also be av, from private insurers.

e A statement insurance coverage is available from private insurance companies
that issue standar@ flo rance policies on behalf of the NFIP or directly from the
NFIP.

e A statement that floog.i at provides the same level of coverage as a standard

flood insurance policy tin e YFIP may also be available from a private insurance
company that issues policles oMb

that the borrower should inquire toam i agent about the availability, cost, and
comparisons of flood insurance cove

e A statement of whether federal disaster
damage to the building or mobile home, cau
disaster.

may be available in the event of
ing in a federally declared

For any loan for which a bank is required by the regulatiQ gscrow,flood insurance
premiums and fees, the bank must provide a written notice g addii#®n g the notice of special
flood hazards informing the borrower that the bank is required @

such premiums and
fees. The language in the notice about escrow should be substan

ilar to the model
clauses provided in appendix A of the regulations, under the section titled “Escrow
Requirements for Residential Loans.” The escrow notice may be provided in the notice of
special flood hazards or separately.

A bank may use the sample form contained in appendix A of the regulations to comply with
the notice requirements. The sample form is an example of an acceptable form the notice
may take and contains additional information not required under the regulations. Lenders
may also personalize, change the format of, and add information to the sample form if they
wish to do so. To ensure compliance with the notice requirements, however, a lender-revised
notice form must provide the borrower, at a minimum, with the information required by the
regulations.
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The regulations permit a bank to rely on assurances from a seller or lessor that the seller or
lessor has provided the requisite notice to the purchaser or lessee. As an example, this
alternate form of notice might arise in a situation in which the lender is providing financing
through a developer for the purchase of condominium units by multiple borrowers. The
lender may not deal directly with the individual condominium unit purchaser and need not
provide notice to each purchaser but may instead rely on the developer/seller’s assurances
that the developer/seller has given the required notice.

Delivery of the notice of special flood hazards must take place within a “reasonable time”
before the completion of the transaction. What constitutes “reasonable” notice necessarily
varies according to the circumstances of particular transactions. The agencies generally
regard 10 days as a “reasonable” time interval. A bank should bear in mind, however, that a
borrower should receive notice in a timely manner to ensure that

e the borrower b
NFIP; and
e when applicable,
loan transaction.

pportunity to become aware of his or her responsibilities under the

rowgr can purchase flood insurance before completion of the

Notice to Servicer

Loan servicers must also be notifiedfof spectal flood hazards. In many cases, the servicer’s

identity will not be known until wel thegloan closing; consequently, notification to the
servicer in advance of the loan closing w: e possible or would serve no purpose.
Notice to the servicer is required as prompt

Notice to the Administrator of FEMA

A bank must notify the Administrator of FEMA, or the AdminiS gflesignee, of the
identity of the loan servicer and of any change in the servicer. FE as designated the
insurance carrier as its designee to receive notice of the servicer’s identity and of any change
thereof, and at FEMA’s request this designation is stated in the regulations. Notice of the
identity of the servicer enables FEMA'’s designee (the insurance carrier) to provide timely
notice to the servicer before the expiration of a flood insurance contract. A bank must notify
FEMA'’s designee (the insurance carrier) within 60 days of the effective date of the transfer
of servicing. No standard form of notice is required to be used; the information, however,
should be sufficient for FEMA’s designee to identify the security property and the loan, as
well as the new servicer and its address.
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Notice of Option to Escrow

When a bank must offer and make available to a borrower the option to escrow flood
insurance premiums and fees, the bank is required to mail or deliver to the borrower a written
notice describing this option. The language in this notice must be similar to the language in
the model clause of appendix B of the regulation. The notice must also include the method(s)
by which the borrower may request the escrow. Banks were required to mail or deliver the
notice no later than June 30, 2016, for any loan covered by flood insurance and outstanding
on January 1, 2016.

Banks that no longer qualify for the small lender exception must mail or deliver the notice to
borrowers by September 30 of the first calendar year in which the bank had a change in
status for any loans covered by flood insurance and outstanding on July 1 of that year.

Record-Keeping ments

The record-keeping ent® of the regulations include retention of

e copies of completed i her hard copy or electronic form, for as long as the
bank owns the loan; and

e records of the receipt of the Otigl of sp&cial flood hazards to the borrower and the
servicer for as long as the bank @wns the'lgan.

There is no particular form required for tx of receipt; it should, however, contain a

statement from the borrower indicating that€he Qor has received the notification.

Examples of records of receipt include

e aborrower’s signed acknowledgment on a copy
e aborrower-initialed list of documents and disclosuresdffathe [€nder provided to the

borrower.
e ascanned electronic image of a receipt or other document’sig

A bank may keep the record of receipt provided by the borrower and the servicer in the form
that best suits the bank’s business. Banks that retain these records electronically must be able
to retrieve them within a reasonable time.

he borrower.

Penalties and Liabilities
The FDPA provides penalties for violations of the

mandatory flood purchase requirement.
escrow requirements.

notice requirements.

force placement requirements.
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If a bank is found to have a pattern or practice of committing any of these violations, the
agencies are required to assess civil money penalties in an amount not to exceed $2,000 per
violation. Any penalties assessed are paid into the FEMA National Flood Mitigation Fund.
Liability for violations cannot be transferred to a subsequent purchaser of a loan. No penalty
may be imposed after the expiration of four years, beginning on the date of the occurrence of
the violation.

Q
//I/O
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Examination Procedures

This booklet contains objectives and procedures for examining compliance with the laws and
regulations on flood disaster protection. Examiners decide which of these objectives and
procedures are relevant to the scope of the examination during examination planning or after
drawing preliminary conclusions during the compliance core assessment as outlined in the
“Community Bank Supervision,” “Large Bank Supervision,” or “Federal Branches and
Agencies Supervision” booklets of the Comptroller’s Handbook.

These examination procedures reflect the interagency examination procedures in their
entirety and should be performed as appropriate by

reviewing previous examinations and supervisory correspondence.

i0g the bank’s policies, procedures, and other pertinent information.
m of internal controls.

reviewing thé
discussing proceg

This booklet also contains additiogal guestions in the appendix. These questions are designed

to be used in conjunction wit ion procedures to guide the examiner in a
comprehensive review of the requirgients @f the regulation as it is applied to depository
institutions.

Objective: Determine whether a bank performs Yegufred flged determinations for loans secured by
improved real estate or a mobile home affixed t rgg@gent foundation in accordance with
the regulation.

Coverage and Internal Control

1. Determine the method(s) the bank uses for determinin et oved real estate or
mobile homes are or will be located in an SFHA.

2. Verify that the method used accurately identifies SFHAS.

3. For identified SFHAS, determine whether the communities in which they are located
participate in the NFIP.

4. Determine the method(s) the bank uses for determining whether, in connection with any
residential property, a detached structure is exempt from the mandatory purchase
requirement as provided by the regulation.

5. If the bank provides “table funding” to close loans originated by mortgage brokers or
dealers, verify that the bank complies with regulatory requirements.
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6. If the bank purchases servicing rights, review the contractual obligations placed on the
bank as servicer by the owner of the loans to determine whether flood insurance
requirements are identified and compliance responsibilities are adequately addressed.

7. If the bank uses a third party to service loans, review the contractual obligations between
the parties to determine whether flood insurance requirements are identified and
compliance responsibilities are adequately addressed.

Property Determination Requirements

1. Verify that flood zone determinations are accurately recorded on the SFHDF. (Note: A
bank is required to prepare a flood hazard determination for all detached structures,
including those that may not be in an SFHA or require flood insurance coverage. Because
a flood hazard d ination is often needed to identify the number and types of
structures on tf rty, conducting a flood hazard determination remains necessary to

‘ be flood insurance requirements.)

2. Verify that the ba @8 011 a previous determination only if it is not more than seven
years old, the deternfigation corded on the SFHDF, and the determination is not on
a property located in a Co@mUumity'that has been remapped.

3. If the bank uses a third party to gfepare flood zone determinations, review the contractual

obligations between the parties t@determi hether flood insurance requirements are
identified and compliance responsibilitig8 argf@dequately covered, including the extent of

the third party’s guarantee of work an® the®pr@cedures in place to resolve disputes

relating to determinations.

Objective: Determine whether any fees charged to the borrower Bygthe r flood zone
determinations are charged in accordance with the regulation.

4. Verify that the bank retains a copy of the comp
electronic form, for as long as it owns the loan.

DE, in either hard copy or

Determination Fee Requirements

1. Determine whether any fees charged to the borrower by the bank for flood zone
determinations (absent some other authority, such as contract language) are charged only
when a loan

e is made, increased, renewed, or extended;
e is made in response to a remapping by FEMA; or
e results in the purchase of flood insurance under the force placement provisions.

2. If other authority permits the bank to charge fees for determinations in situations other
than the ones listed above, determine whether the bank is consistent in this practice.
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3. Determine the reasonableness of any fees charged to a borrower for a flood determination
by evaluating the method the bank uses to determine the amount of the charges. Consider,
for example, the relationship of the fees charged to the cost of the services provided.

Objective: Determine whether the bank requires flood insurance in the correct amount when it
makes, increases, extends, or renews a loan secured by improved real estate or a mobile
home located or to be located in an SFHA in a participating community.

Purchase Requirements

1. For loans that require flood insurance, determine whether sufficient insurance was
obtained before loan closing and is maintained for the life of the loan.

2. In connection wifiig residential property, if flood insurance was not required for a

ermine whether the bank followed its internal policies and

that the bank documented its decision in writing not to require

t the time of loan origination.

procedures,
insurance for su

3. If the bank makes lodgs insu guaranteed by a government agency (SBA, VA, or
FHA) determine how it cdmpNesWith the prohibition against making these loans if the

security property is in an nonparticipating community.
Objective: Determine whether the bank prayides t uired notices to the borrower and servicer
when the property is located in an SFHA, e Administrator of FEMA or its designee
(the insurance carrier) whenever flood instragCe §s reguired as a condition of the loan.

Notice Requirements

Notice of Special Flood Hazards and Availability isaster Relief Assistance

1. Determine whether, when a bank makes, increases, ext
property located in an SFHA, written notice is mailed or
a reasonable time before completion of the transaction.

a loan secured by
the borrower within

2. Verify that the notice contains

e awarning that the property securing the loan is or will be located in an SFHA.

e adescription of the flood insurance purchase requirements.

e astatement, when applicable, that flood insurance coverage is available under the
NFIP and may also be available from private insurers.

e astatement that flood insurance coverage is available from private insurance
companies that issue standard flood insurance policies on behalf of the NFIP or
directly from the NFIP.

e astatement that flood insurance providing the same level of coverage as a standard
flood insurance policy under the NFIP may also be available from a private insurance
company that issues policies on behalf of the company.
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e astatement that the borrower is encouraged to compare flood insurance policies
issued on behalf of the NFIP and policies issued on behalf of private insurance
companies, and that the borrower should ask an insurance agent about the availability,
cost, and comparisons of flood insurance coverage.

e astatement whether federal disaster relief assistance may be available in the event of
damage to the property caused by flooding in a federally declared disaster, if
applicable.

3. If abank is required by the regulation to escrow, verify that the institution provided a
written notice with the notice of special flood hazards informing the borrower that the
institution is required to escrow all premiums and fees for flood insurance, similar to the
model clause in appendix A of the regulations.

6. If applicable, verify that t k d written notice to the servicer of the loan
within the prescribed time framg§ and th@t the bank retains a record of receipt of the
notice for as long as it owns the lgan.

Notice of the Option to Escrow

1. If the bank is required to send a notice of option 46
fees, determine whether written notice was mailg
June 30, 2016, for any loan covered by flood ins
2016; or, if applicable, by September 30 of the first c

flood insurance premiums and
ivgked to the borrower by

2. Verify that the notice contains

e astatement that the borrower has an option to escrow required flood insurance
premiums and fees.
e astatement describing the methods the borrower may use to request the escrow.

Notice of Servicer’s Identity
1. If the bank transfers servicing of loans to another servicer, determine whether it provides

notice of the new servicer’s identity to the flood insurance carrier (the Administrator of
FEMA'’s designee) within prescribed time frames.
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Objective: Determine whether the bank properly escrows flood insurance premiums when required
by law.

Escrow Requirements

1.

Verify that the bank escrows for flood insurance premiums and fees for designated loans
made, increased, renewed, or extended on or after January 1, 2016, unless the loan
qualifies for one of the exceptions or the bank qualifies for the small lender exception.

If a designated loan no longer qualifies for a loan-related exception, verify that the bank
established an escrow account as soon as reasonably practicable.

If the bank no longer qualifies for the small lender exception, verify that the institution
started requiring g8grow on designated loans made, increased, extended, or renewed on or

available to borro (Mg, option to escrow flood insurance premiums and fees for loans
impro al estate or a mobile home that were outstanding as of
January 1, 2016. In additi@n, Yeri# that the bank began escrowing as soon as reasonably
practicable after receiving r request to escrow.

Verify that, for banks that no longer or the small lender exception, the bank

uali
igfr't
year in which the bank no longer qualtfiegffogth

mailed or delivered a notice of the row, by September 30 of the first calendar
all lender exception, for any loan

covered by flood insurance and outstanding

the bank began escrowing as soon as reasonaly, C

request to escrow.

INof that year. In addition, verify that
ble after receiving a borrower’s

Verify that the bank’s escrow procedures comply witigSectign f the Real Estate

Settlement Procedures Act (12 CFR 1024.17 of Regulatign X

Objective: Determine whether the bank complies with the force place visions if, at any
time during the term of a loan, it determines that flood insurance on the loan is not sufficient
to meet the requirements of the regulation.

Force Placement Requirements

1.

If the bank determines that flood insurance coverage is less than the amount required by
the FDPA, determine whether it has appropriate policies and procedures in place to
exercise its force placement authority.

If the bank is required to force place insurance, verify that

e it provides written notice to the borrower that flood insurance is required, and
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e if the required insurance is not purchased by the borrower within 45 days from the
time that the bank provides the written notice, the bank will purchase the required
insurance on the borrower’s behalf.

3. If the bank purchases required flood insurance on the borrower’s behalf and charges the
borrower for premiums and fees incurred for coverage, verify that within 30 days of
receiving confirmation of a borrower’s existing flood insurance coverage, the bank

e notifies the insurance provider to terminate the existing force-placed insurance, and
e refunds to the borrower all force-placed insurance premiums and any fees paid for by
the borrower during any period of overlap between the borrower’s policy and the

force-placed policy.

Q
//I/O
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Conclusions

Conclusion: The aggregate level of compliance risk is
(low, moderate, or high).
The direction of compliance risk is
(increasing, stable, or decreasing).

Objective: Determine, document, and communicate overall findings and conclusions regarding the
examination of compliance with the FDPA.

1. Determine preliminary examination findings and conclusions and discuss with the
examiner-in-charge, including

e Quantity nce risk.

e quality of ris nt.

e aggregate lev ection of compliance risk.

e overall risk pose liance with the FDPA.
e violations and other c@hceggs!

2. Discuss examination findings with banklmanagement, including violations,
recommendations, and conclusiogs a s and risk management practices. If

out 4
necessary, obtain commitments for OW ction.

3. Compose conclusion comments, highlightin isslies that should be included in the
report of examination. If necessary, compos ‘ quiring attention comment.

4. Provide final examination findings and conclusio

5. Update the OCC’s information system and any applica
schedules or tables.

6. Write a memorandum specifically setting out what the OCC should do in the future to
effectively supervise compliance with the FDPA, including time periods, staffing, and
workdays required.

7. Update, organize, and reference work papers in accordance with OCC policy.

8. Ensure that any paper or electronic media that contain sensitive bank or customer
information are appropriately disposed of or secured.
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Appendix

The following questions are designed to be used in conjunction with the examination
procedures to guide the examiner in a comprehensive review of the requirements of the
regulation as it is applied to depository institutions.

Coverage
1. Does the bank offer or extend credit (consumer or commercial) that is secured by
improved real estate or mobile homes as defined in the regulation? If yes, complete the

remainder of these questions.

“table funding” to close loans originated by mortgage brokers or
rocedures to ensure that the requirements of the regulations are

2. If the bank provi
dealers, does i
followed?

3. If the bank purchés icig rights to loans covered by the regulation, do the
documents betweenWfie parti cify the contractual obligations on the bank with
respect to flood insurafeegomplighce?

4. If the bank uses third partie ice [@ans covered by the regulation, do the contractual

documents between the parties r@guire tfie gervicer to meet the requirements of the
regulations?

Property Determination ?
1. If the bank uses a third party to prepare floo

documents between the parties

inations, do the contractual
e provide for the third party’s guarantee of work?

e contain provisions to resolve disputes relating to detefmi %
vill k

responsibility for compliance, and to address which party
penalties incurred for noncompliance?

o allocate
responsible for

2. Are the determinations prepared on the SFHDF developed and authorized by FEMA?

e If the form is maintained in an electronic format, does it contain the elements required
by FEMA?

3. Does the bank maintain a record of the SFHDF either in hard copy or electronic form for
as long as it owns the loan?

4. When increasing, extending, renewing, or purchasing a loan (not making a loan), does the
bank rely on a prior determination only if it is made on the SFHDF, it is no more than
seven years old, and the community has not been remapped?
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Determination Fees

1. Absent some other authority (such as contract language) does the bank charge a fee to the
borrower for a flood determination only when

e itis made when a loan is made, increased, renewed, or extended; or
e itis made in response to a remapping by FEMA; or
e itresults in the purchase of flood insurance under the force placement provisions?

2. If the bank has other authority to charge fees for determinations in situations other than
those noted above, is the practice followed consistently?

3. For those loans subject to the Truth in Lending Act, if the bank requires the borrower to
obtain life-of-lo onitoring and passes that charge along to the borrower, does it either

e Dbreak out'the naldetermination charge from the charge for life-of-loan
monitoring,
e include the ful oMt of the charge as a finance charge?
4. Are the fees charged by thg b or making a flood determination reasonable?
Notice Requirements

Notice of Special Flood Hazards and A%

1. Are borrowers, whose security property is |
special flood hazards within a reasonable ti

of Federal Disaster Relief Assistance

e A warning that the building or mobile home is locat

e A description of the flood insurance requirements.

e A statement that flood insurance is available under the N d is also available
from private insurers.

e A statement that flood insurance coverage is available from private insurance
companies that issue standard flood insurance policies on behalf of the NFIP or
directly from the NFIP.

e A statement that flood insurance that provides the same level of coverage as a
standard flood insurance policy under the NFIP may also be available from a private
insurance company that issues policies on behalf of the company.

e A statement that the borrower is encouraged to compare flood insurance policies
issued on behalf of the NFIP and policies issued on behalf of private insurance
companies, and that the borrower should direct inquiries about the availability, cost,
and comparisons of flood insurance coverage to an insurance agent.
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e A statement of whether federal disaster relief assistance may be available in the event
of damage to the property caused by flooding in a federally declared disaster, if
applicable.

3. If abank is required by the regulation to escrow flood insurance premiums and fees,
verify that the bank provided a written notice with the notice of special flood hazards
informing the borrower that the bank is required to escrow all premiums and fees for
flood insurance, similar to the model clause in appendix A of the regulations.

4. If the bank uses the alternate notice procedures in certain instances as permitted by the
regulation, does it obtain the required satisfactory written assurance from the seller or
lessor?

5. Does the bank prgtide a copy of the notice of special flood hazards to the servicer of the

@\

ered by flood insurance and outstanding
er 30 of the first calendar year in

July 1 of that calendar year.
2. Verify that the notice contains

e astatement that the borrower has an option to escrow re
premiums and fees.
e astatement describing the methods the borrower may use to request the escrow.

Insurance Requirements

1. If an improved property or mobile home is located in an SFHA and flood insurance is
required, does the bank require the borrower to obtain a policy, with the bank as loss
payee, in the correct amount before closing?

2. When multiple properties securing the loan are located in SFHAS, does the bank have
sufficient insurance, either through a single policy with a scheduled list of several
buildings or multiple policies, to meet the minimum requirements of the regulation? (See
the “Basic Requirements” section of this booklet for a description of minimum
requirements.)
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Escrow Requirements

1.

Does the bank require the escrow of premiums and fees for flood insurance on designated
loans secured by residential improved real estate or a mobile home made, increased,
extended, or renewed after January 1, 2016, unless the loan qualifies for one of the
exceptions or the institution qualifies for the small lender exception?

If a designated loan secured by residential improved real estate or a mobile home no
longer qualifies for the loan-related exception, does the bank establish an escrow as soon
as reasonably practicable?

If the bank no longer qualifies for the small lender exception, did the bank begin
requiring escrow on designated loans secured by residential improved real estate or a
mobile home magdg, increased, extended, or renewed on or after July 1 of the first
calendar year gfid ged status?

Did the bank (or s s offer and make available to borrowers the option to escrow
flood insurance p and fees for designated loans secured by residential improved
real estate or a mobilghome ere outstanding as of January 1, 20167 In addition, did
the bank begin escrowingf@s s reasonably practicable after receiving a borrower’s

request to escrow?

a notice of the option to escrow, b 30 of the first calendar year in which the
bank no longer qualified for the small¥e ception, for any loan covered by flood
insurance and outstanding on July 1 of that
escrowing as soon as reasonably practicable
escrow?

If the bank no longer qualifies f thelyender exception, did the bank mail or deliver
e
r

ddition, did the bank begin

e ﬁ ing a borrower’s request to

Does the bank comply with the provisions of section @ ofghe | Estate Settlement
Procedures Act (12 CFR 1024.17 of Regulation X) for8gcrow,

Force Placement Requirements

1.

If at any time during the life of the loan, the bank determines that property securing a
designated loan lacks adequate flood insurance coverage,

e does the bank provide written notice to the borrower stating that the necessary
coverage must be obtained or the bank will purchase it on the borrower’s behalf?

e does the bank purchase the coverage on the borrower’s behalf if the borrower does
not obtain the required policy 45 days after the notice to the borrower has been sent?

If the bank purchases required flood insurance on the borrower’s behalf and charges the
borrower for premiums and fees incurred for coverage, verify that within 30 days of
receiving confirmation of a borrower’s existing flood insurance coverage, the bank
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¢ notifies the insurance provider to terminate the existing force-placed insurance.

o refunds to the borrower all force-placed insurance premiums and any fees paid for by
the borrower during any period of overlap between the borrower’s policy and the
force-placed policy.

Notice to Administrator of FEMA

1. Does the bank provide the appropriate notice to the carrier of the insurance policy (the
FEMA Administrator’s designee) regarding the identity of the servicer of a designated
loan?

2. If the bank sells or transfers the servicing of designated loans to another party, does it

have procedures in place to provide the appropriate notice to the Administrator’s
designee within ays of the effective date of the transfer of the servicing?

Q
//I/O
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