Department o; the Ireasury

This rescission does not change the applicability of
the conveyed document. To determine the
applicability of the conveyed document, refer to the
original issuer of the document.

Attached is the following item:

Transmittal 164

1700 G Street, N.W., Washingron, DC 20552 » {202) 906-6000

December 10, 1996

Notice

Corporate Governance

Final rule updating, simplifying and
reducing rules on the corporate
governance of federal thrift institutions.

Press Relations . William Fulwider, Director . (202) 906-6677


emily.abramsky
Cover

emily.abramsky
Text Box
This rescission does not change the applicability of the conveyed document. To determine the applicability of the conveyed document, refer to the original issuer of the document.


the Treasury
ft Supervision

December 10, 1996
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The rules under which federat
tions are organized and conduct
dated and streamlined in the attached fi
effective Jan. 1, 1997.

In the first revision of the corporate gove
rules since 1983, OTS reduced the number of
charter and bylaw ruies and policy statements J
corporate governance from 33 to 21, a 36 percent
reduction.

One action alone — moving the model bylaws
from regulations to the Application Processing
Regulatory Handbook — results in 10 pages being
cut from the Code of Federal Regulations (CFR).
The move reflects OTS’ determination that the
model bylaws serve as guidance, not binding
norms.

However, at the request of commenters, the stan-
dard federal murtual and stock thrift charters will
remain in OTS reguiations instead of being moved
to the handbook, as OTS proposed on June 25,
1996, Otherwise, the final regulation is similar to
the June proposal.

The standard charters were updated and un-
necessary language was removed. Instead of filing
an appiication and paying a fee, institutions may
now simply notify OTS after adopting charter and
bylaws amendments that have been preapproved
by the agency. A preapproved charter amendment
was added enabling mutuals with old charters 1o
faise the cap on the number of votes any one de-
positor may cast to 1,000. This is the charter
amendment institutions have most frequently
asked OTS to approve in the past.

Some corporate governance rules were eliminated
because they were outdated or unnecessary, such
as the requirement that the president of an in-
stitution also be a director and CEQ.

Other sections were rewritten to clarify meaning
or 1o give institutions more flexibility. For ex-

ample, federal stock savings associations now
have the option of following cenain corporate
governance laws of their home state, their holding
mpany’s home state, Delaware General Cor-
jiion Law, or the Model Business Corporation
atters on which OTS regulations are si-
ral mutual savings associations have a
tiog where state corporate governance
nacted for mutual institutions.

rholly owned stock as-
irements designed to

Oers, such as providing

eetings and compiling

sociations frorg
protect minorityiaa
notice of shareholt
shareholder voting iists.

In addition, all stock institutions are permitted to
take actions based on unanimous written consent
of shareholders in lieu of a vote at a formal share-
hoiders meeting.

The changes do not require any institution o
change its current charter. Those institutions that
wish to update their charters and bylaws to reflect
the new provisions need only obrain director and
sharehoider approvais and then file an after-the-
fact notice with OTS. The final rule was published
in the December 3, 1996, edition of the Federal
Register, Vol. 61, No. 233, pp. 64007-64021.

For further information conract:
David Permut (202) 906-7505
Mary Jo Johnson (202) 906-5739

Nicolas P. Retsinas
Director
Office of Thrift Supervision
Attachment
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DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12CFR Parta 543, 544, 545, 552, 558,
and 575
[No. 86-112)

RIN 1550-AA87

Corporate Governance

AGENCY: Office of Thrift Supervision,
Treasury.
ACTION: Final re.

SUMMARY: The Office of Thrift
Supervision (OTS or Office) is today
issuing a final rule amending its
carporate governance regulations and
policy statements to update, reorganize
and substantiaily sireamline them.
This final rule follows a detailed
review of each pertinent reguiation and
policy statement in the Code of Federal
Regulations (CFR) to determine whether
it is necessary, imposes the least
possible burden consistent with safety
and soundness, and is written in a clear
and straightforward manner, Today’s
fina] rule is issued t to the
Regulatory Reinvention Initiative of the
Vice President’s National Performance
Review (Relnvention Initiative) and
section 303 of the Riegle Community
Development and Regulatory
Improvement Act of 1994 (CDRIA)
which requires OTS and the other
Federal banking agencies to review,
streamline, and modify regulations and
policies to improve efficiency, reduce
unnecessary costs, and remove
inconsistent, outmoded, and duplicative
requirements.
EFFECTIVE DATE: January 1, 1997.
FOR FURTHER INFORMATION CONTACT:
David Permut, Counsel (Banking and
Finance), Business Transactions -
Division, (202) Y06-7505; or Mary Jo
Johnson, Project er, Supervision
Policy (202) 906-5739; or Valerie J.

Lithotomos, Counsel {Bankin, gand
Finance), Regulations and Legisiation
Division, (202} 906-6439, Chief
Counsel’s Office, 1700 G Street NW.,
Washington, D.C, 20552,
SUPPLEMENTARY INFORMATION:
Table of Contents
I. Background
I. Summary of Comments and Description
of the Final Rule
A. General Discussion of the Comments
B. Section-by-Section Analysia
OL Disposition of Corporate Governance
Regulations
IV. Administrative Procedure Act
V. Paperwork Reduction Act of 1995
VL. Executive Order 121885
VIL Regulatory Flexibility Act Analysis
VIIL Unfunded Mu.udate:y Actof 199}.5
IX. Effactive Date

L Background

In a comprehensive review of its
regulations, beginning in the spring of
1995, pursuant to the Vice President’s
Reinvention Initiative and section 303
of CDRIA,' OTS identified numerous
obsoiets or redundant tions that
could quickly be repealed. On December
27, 1985, OTS published a finai rule in
the Federal Register repealing eight
percent of its reguiations.2 As part of its
review, OTS also identified several key
areas in its regulations for a more
intensive, systematic regulatory burden
review. Certain areas—lending and
investment authority, corporate
governance, subsidiaries and equity
investments, and canflicts of interest,
corporate opportunity and hazard
insurance-~were chosen for intensive
review because they are vital to the
thrift industry, had not been developed
on an interagency basis, and had not
been substantially reviewed or amended
in recent years.

Eariier this year, OTS proposed a
comprehensive streamlining of its

ing and investment regulations +

and, subsequently, OTS published a
final lending and investment rule on
September 30, 1996.5 Proposals
regarding subsidiaries an etiu.ity
investments 5 and conflicts of interest.
corporate opportunity and hazard

112 U.5.C. 4803 (a)(1).

260 FR 66868 (Decambar 27, 1995),

*Interagency regulations are being reviewnd
through the Federal Financiai Institutions
Examination Counsel,

“01 FR 1162 (January 17, 1096).

261 FR 50951 (September 30, 1998).

#61 FR 29976 (June 13, 1896).

insurance 7 were also issued this
summer. The final rule regarding
conflicts of interest. corporate
opportunity and hazard insurance was
published in the Federal Register on
November 27, 1996. The finaj rule
regarding subsidiaries and equity
investments is imminent.

On June 25, 1996, OTS also issued a
notice of proposed rulemaking to
streamline its charter and bylaw
regulations (corporate governance).® The
proposal resulted from an intensive
review by OTS staff. OTS aiso sought
industry input regarding staff’s initial
recommendations through an industry
focus group meeting among
representatives of seven savings
associations and an industry trade
association.

Today's final rule is quite similar to
the proposal. It reduces the number of
charter and bylaw regulations and
policy statements from 33 to 21, a
reduction of 36 percent. In addition,
dsletion of the model bylaws from the
CFR will remove 10 pages of CFR text.
This information will be moved to the
Application Processing Regulatory
Handbook (Handboak) as guidance. The
Handbook is sent to all OTS regulated
institutions and is available to the
public. The model bylaws will also be
available through PUBLIFAX at (202)
906—-5660 and from fee service providers
on CD Rom.

The general tenor of the changes being
made today can be summarized in three
points. First, we are removing a number
of duplicative or outdated carporate
govarnance regulations. By clearing out
the deadwond, OTS hopes to reduce
compliance costs. Second, we are
updating the regulations to reflect
modern trends toward greater flexdbility
in corporate governance. . We are
adding clarifying language to varjous
regulations to respand to frequently
recurring corporate governance
questions asked by institutions. Taken
together, these changes should
significantly reduce reguiatary burden.
This final rule is the first major update
of the corporate governance regulations
in over a decade.?

781 FR 30190 (June 14, 1998).

*61 FR 32713 (June 25, 1996).

*For an sxtensive discussion of the history of ths
and i governance

tegulations, soe the di in the
FR 32713, 32715 (June 25, 1996).

d. 81

{2
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II. Summary of Comments and
Description of the Final Rule

A. General Discussion of the Comments

The public comment period on the
June 25 proposal closed on August 26,
1996, Seven commenters responded.

savings associations, one savings
and loan holding company on behalf of
its affiliated savings associations, one
financial institutions trade group, one
law firm, and one private citizen
submitted comments, The comments
were generally favorable. Specific
comments addressing various sections
are discussed, where appropriate, in ths
saction-by-section analysis below.

B. Section-by-Section Analysis

1. Existing Corporate Governance
Sections )

&. Part 544—Charter and Bylaws
Section 544.1 Federal Mutual Charter

This section contains the required
charter for Federal mutuai associations.
In its proposed rulemaking, OTS
solicited comment on alternative
proposals. Ons option was to move the
mutual charter (as well as the charter for
stock associations and the model] bylaws
for both} from the regulations to the
Handbook. The other option was to
retain the charters (and model bylaws)
in the regulations, but update them.

Most commenters responded to this
aspect of the propusal. Only one
commenter generally supported movin;
the charters and bylaws lt,g the 8
Handbook. Four commenters expressed
concemn that moving the charters and
model bylaws into ?ie Handbook would
remove the opportunity for notice and
comment under the Admini ve
Procedure Act (APA) when changes are
made to these documents. One
commenter stated that weakening t'l]::
APA requirements will jeopardize the
mutuﬁq charter and enhance the
possibility of hostile activity against
mutuals by takeover interusts. One
Commenter stated that if the OTS
believes that reasons of safety and
soundness warrant maintaining

tory requirements over the forms
of charters and bylaws, then those
requirements should remain in the CFR.
After consid these comments, OTS
bas derided to retain the charters in the
CFR and to amend them, as proposed.
As for the modal bylaws, however, OTS
is moving them to the Handbook
because the model bylaws are intended
to serve only as guidance to institutions,
Critical bylaw issues are addressed in
the regulations described below. These
regulations, rather than the model
bylaws, will serve as binding norms.

Any institution which adopts the model
bylaws wiil be deemed to comply with
the regulations.

The changes to the mutual charter are
as foHows:

Section 1. Corporate Title. Section 1
establishes the corporate title of the
Federal association. The words "hereby
chartered” are removed-as unnecessary
verbiage,

Section 2. Office. This section
designates the location of the
association’'s home office. The section is
being revised to indicate that the street
address of the home office need not be
stated in the charter. It is sufficient to
indicate the city and state where the
home office is located.

Section 6. Members. This section
identifies the association’s members and
describes their rights, OTS is
streamlining this section by moving the
third and fourth sentences to the
intraductory paragraph of the
regulation. These two sentences instruct
institutions that wish to adopt the
charter, but are currently operating
under old charters conferring
membership rights on barrowers, to

- grandfather the membership rights of

their existing borrowers.

The sixth sentence of section 6,
dealing with proxies, is removed
bacause it also appears in the bylaws.
The ssventh and sighth sentences,
dealing with quorums, is moved ta the
bylaws because matters regarding
member meetings are more fully and
appropriately addressed there,

on 7. Directors. This section
Provides that a Federal mutual
association may have from 5 to 15
directors, To further sireamline the
charter, bracketed refarences to
““trustees’” are removed. and a single
sentence is added to the introductory
instructions indicating that institutions
may substitute the term *trustes’’ for the
term “‘director”” where appropriate.
Similar changes are meade throughout
the charter {and the mode]-bylaws) for
mutual associations.

The third and fifth sentences
(providing that directors shail be
;embers of the association and

dressing staggered terms for directors)
ars moved to the bylaw section dealing
with diractors. The fourth sentence
(regarding vacancies on the board) is
moved to the bylaw section on
resignations, removals and {newly
added) vacancies. The last sentence, in
brackets, is also moved to the bylaw
section on directors. This sentence

-authorizes state savings banks that

convert to Federal mutual associations
to grandfather their existing provisions
for electing directors for a limited
Pperiod of time. OTS believes each of

these matters is more appropriately
addressed in the bylaws, where related
issues are aiready addressed. Presenting
related requirements in a singie place
should make the bylaws more user
friendly.

Section 9. Amendment of charter.
Section 9 describes the procedures for
amending the association’s charter.
References to §§ 544.2 or 544.3 are
removed as unnecessary verbiage.
Section 9 is also revised to reflect the
fact that “'preapproved” charter
amendments (§ 544.2} will now be truly
preapproved. Institutions are no Jonger
mquiredf to submit these amanadlm[ents to
QTS for “preliminary” approval. (See
discussiozl: of § 544.2 belaw.)

inally, the signature blocks of the
charter are modified to include a date to
clarify when a charter is effective.

Section 544.2 Chartsr amendments

" Paragraphs (e) and (b) describe the
g requirements for amending
Federal mutual charters. OTS is
removing, from paragraphs (a)(2}{i) and
(if), the requirement that institutions
certify that amendments they propose
are permissible under ell applicable
bocasan the Soghiig oF s peecos
use of a pro
amndmentisrw?e'wed y OTS staff as
part of the epplication process and its
deletion reduce regulatory burden.
In addition, patagraph {b) is revised to
indicate that preapproved charter
amendments no longer require advance
submissions to OTS. Instead,
preapproved amendments are now
deemed approved when adopted by the
institution and must simply ge filed
with OTS within 30 days after adoption.
A new preapproved charter
amendment is added to § 544.2 that
authorizes Federal mutual associations
to amend lheirchartentoraisethecap
on the maximum number of votes any
membear can cast up to 1,000. Mutual
genorally authorize depasitors
to cast one vote for every $100 of
deposits, subject to a cap that has
historicatly tracked the Emit on deposit
insurance. Thus, 1,000 votes is the
standard cap under the current mutuai
charter (§ 544.1). However, many
institutions oparate under charters
adopted before the cap was raised to
1,000. Making the 1,000 cap a
preapproved amendment snablas
ingtitutions tﬂ update their cap without
filing an application and pa an
application fee. This is the t)::;tg
frequently requested amendment for
Federal mutual associations. One

commenter suggested removing the ca
entirely, but the OTS has d:ul?;m.nad P
that the cap has worked well in

preventing unauthorized changes of
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control of mutual associations. For
example, if an institution had no cap on
votes, an investor with more than 10%
of the deposits in the institution
conceivably could exercise control over
the institution without regulatory
approval. OTS believes it is appropriate
for the voting rights of mutuals to be
distributed broadly across the
membership base. '

OTS also is removing from § 544.2 an
obsolete preapproved amendment
authorizing institutions to issue Mutual
Capita!l Certificates (MCCs). Institutions
generally no longer issue MCCs. 10
Elimination of cutdated matter such as
this should make the regulations less
confusing and easier to use.

. Paragraph 544.2(c) details the
procedures an institution must follow
when it wants OTS to reissue its charter
to reflect amendments to the charter.
The wording of this section is
conformed to the wording of the
corresponding stock charter section at
§552.4(d). No substantive change
results, Paragraph (c) is also amended to
remave.the delegation of authority to

: theChiafTCﬂ:nsellomumiasued
charters. change was proposed as
part of a continuing effort to remove
delegations from the regulations.
Delegated authority to execute reissued
charterg will be preserved via an
internai OTS dec:ment.

Section 544.3 Adoption of a New -
Federal Charter by a Federal Savings
Association

This section details the procedures
that a Federal mutual savings and loan
association would use to amend its
charter to read in the form of a Federal
mutual savings bank, orvics versa. This
section has become obsalete. Today, the
charters for both types of institution are
identical, except for a possible
difference in corparate title. A simple
caorporate title change can be used to
redesignate-an institution as & “savings
bank™ or “savings and loan
association.” Thus, §544.3 is repeaied.
Corresponding changes are made to
§§543.1(b) and 543.14.

Section 544.5 Federal Mutual Savings
Association Bylaws

This section describes the
requirementsfor the bylaws of a Federal
mutual association. A nonsubstantive
change is made to paragraph {a) to
conform its lan i
procedures for bylaw amendments to

©AQ i may still ch to issus MCCa,
provided the institution makes any

similar language that appears in
§544.5(b){16).

Paragraph (b)(1) contains the annual
meeting requirements for Federal
mutual associations. This paragraph is
amended to allow meetings not only at
the main office. but also at any other
convenient place the board of directors
may designate, and to permit the
association to hold its annual meeting
within 150 days of the end of the
association’s fiscal year. The current
requirement is 120 days. Both changes
provide additional flexibility for Federal
mutual associations.

Paragraph (b){2) addresses special
meetings of members. It provides, inter
alig, that the holders of ten percent or
more of a mutual assaciation’s voting
capital may call a special meeting.
Institutions frequently ask for
clarification of the meaning of “voting
capital,” since the term is no longer
defined by the Home Owners' Loan Act
(HOLA). As proposed, OTS is clarifying
that voting capital means all FDIC-
insured deposits held by a savings
association. In respanse to a comunent,
OTS has alsc added a phrase to indicate
that voting capital wilt be determined as
of the voting record date.

Paragraphs (b)(3) and (4), which
discuss notica requirements for
meetings of merbers and the fixing of
the record date for determining which
members are entitled to vote,
respectively, are amended to indicate
the circumstances under which
adjournment of a meeting of members
requires the issuance of new notices and
the fixing of a new record date. These
ars frequently asked questions.

OTS also proposed & new paragraph
(b)(5), to be titied *Member Quorum.” 11
This paragraph, which is being added as
proposed, containg certain quorum
provisions previously found in the
charter {(as discussed above), as well as
clarification of what items of business
may be considered at a meeting held
after adjournment. The agency believes
that quorum issues are more
appropriately addressed in the bylaws,
where other rules governing member
meetings aiready appear. The new
paragraph also ciarifies, in response to
a comment, that the directors are elected
by a plurality of votes in an election of
directors.

Current paragraph (b}(5), on voting by
proxy. is moved to (b)(6) and is
amended to permit proxies to be given
telephonically or electronicaily as long
as the holder uses a procedure for

amendments to its chartec and bylaws (whici are

“Ag subsequent paragraphs will be renumbered

verifying the identity of the member.'?
Telephonic and electronic proxies
enable institutions to gather proxies and
conduct corporate business more
rapidly and have become an accepted
part of corporate democracy. In
addition, in response to frequent
questions, OTS proposed to describe
voting procedures applicable to joint
accounts and accounts held by
fiduciaries on hehalf of others. These
procedures will be included in the
model bylaws being moved to the
Handbook, ratber than in the
regulations. Moreover, the procedures
will be slightly modified., in response to
a comment, to clarify that Individual
Retirement Accounts and K
accounts may be voted by an institution
if no other instructions are received. In
addition. the procedures governing joint
voting of shares will be modified to
garallel the provisions of the stock
ylaws, also in response to a comment.

Current paragraph (b)(6), which
references § 545.131 regarding
communication with other members,
becomes (b)(7). In addition, the
paragraph is amended to reflect the
relocation of § 545.131 to Part 544, and
to extend the privacy rights now
guaranteed to depositors of Federal
stock institutions (§ 552.11(d)) to the
depositors of Federal mutual
institutions. The privacy rights of the
members of mutual institutions will not
prevent the internai use of member
information by those institutions.

Current paragraph (b}(7), regarding
the number of directors, becomes (b)(8).
In addition, the paragraph is amended
to clarify that the bylaws must specify
the precise number of directors {rather
than a range). This number is chosen by
the institution within the range
specified in the charter and may be
changed by the institution from time to
time by amending its bylaws. One
commenter requested that the OTS
allow a range of directors, as some state
codes allow. OTS has determined,
however, that specificity is needed in
the bylaws to determine quorum
requirements. Paragraph (b)(8) also
contains three provisions being moved
from section seven of the charter. One
provision requires that directors be
members of their association; a second
provision, modified in response to a
comment, allows, but does not require
that directors serve staggered terms; and
a third provision permits state savings

~ banks that convert to Federal mutual

20na example of a verification procedure is for

the institution receiving the proxy by facsimile to

no longer preapproved) and foll the pr
specified at 12 CFR 563.74.

3ly . only those paragraphs being
substantively changed are discussed hersin.

pare the ¢ on the proxy 10 & signature
that the institution has on file.
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associationis to grandfather their method
of Electing director; f(ol:)‘a l)im}t;gh time.

urrent paragra 9), whi
addresses the dutigs of officers,
employees and agents and their
indemnification, becomes (b)(10). In
addition, & sentence on the removal of
officers is added to answer a frequently
asked question. The sentence states:
"'Any officer may be removed by the
board of directors with or without
cause, but such removal, other than for
cause, shall be without prejudice to the
cantractual rights, if any, of the person
80 removed.”

Current paragraph (bj(10), on the
resignation or removal of directors,
becomes (b)(11). A cross reference to the
definition of “cause,” which appears
elsewhere in the regulations, is added in
respanse to a frequently asked question
concerning the cirtumstances under
:;'hich sh?reholdars can remove

irectors for "'cause.” P (b}11)
is also expanded to authmorizaﬁhoards of
directors to £ill vacancies under the
flexible rules that now apply to stock
astéocinuons. h l'bi( )

Current paragrap 12), discussing
execution of inmzmonu i in
its entirety. OTS bas determinsd that
this is not an itern that it needs to
regulate. For gunidanee purposes,
howaver, current provisions in the
model bylaws on the exacution of
ina(r:trumcms will nmlngx):(.

urrent paragreph (b)(13), discussing
procedures for nominating directars, is
expanded to clarify the scope of the
requirement that the names of nominses
be posted at least 15 days befors an
election, under cermin
New language confirms that the
requirement does not apply to a
nominee substituted as a result of death
or other incapacity of another nominge,
From time to tine, institutions have
sogght cl:riﬁcaﬁmhn& inn)issue.

urrent paragrap, 15), discussing
the corporate seal, is remaved in its
entirety. OTS has determined this is not
an area it needs to te. Current
provisions in the mods! bylaws remain,
for guidance purposes.

Current paragraph (b){(16), which sets
forth procedures for amending the
bylaws, becomes {h)15) and is amended
to make it easier for a board that fails
to meet its quoram requirement solely
due to vacancies un the board to amend
its bylaws. The mew language specifies
that, in the absewe of a quorum due
solely to vacancies, the affirmative vote
of a majority of the sitting board may
amend the bylaws.

Current paragraph (b){17}, on
miscellaneous topics, becomes (b)(16)
and is amended %o remove the referencs

to provisions regarding “emergency

preparedness.” Emergency preparedness
provisions will also no longer be part of
the model bylaws.

Paragraphs (c)(1) and (c)(2) discuss
the filing procedures for bylaw
amendments. OTS proposed to remove
the requirement that applications for
bylaw amendments contain
certifications that the proposed
amendments comport with all laws. As
noted above in the discussion on charter
amendments, the certification "

uirement is unnecessary because the
r?lcgality of proposed amendments are
reviewed by OTS staff as part of the
application process and its deletion will
reduce burden. Accordingiy,
the certification requirement js dropped.
In addition, paragraph (c)(1) is revised
to indicate that the model bylaws can
now be found in the Handhook, which
is available from OTS. The current
appendix to part 544, which contains
the model bylaws, is removed.
Subsection (c)(1)(ii) has been
redesignated as (c)(1){i)(B} and modified
to indicate OTS considers proposed
bylaw amendments regarding
indemnification, conflicts of interest,
and limitations on director or officer
liability to raise significant issues of law
or policy and, thus, require OTS revisw.
A pew subparagraph is added to explain
the application process for amendments

issues of law or policy.

Paragraph (c){1)(iii} is ravised to
indicate that the model bylaws, if
adopted verbatim, are effective when
adopted and must simply be filed with
OTS within 30 days after adoption. This
change was proposed because OTS bas
determined that over 90 percent of the
bylaws applications filed in recent years
are for standard provisions that do not

mﬂun agency review.

new paragraph (c)(3) is added to
allow mutuals to adopt additional
corporate governance procedures to the
axtent such procedures: {i) Are not
inconsistent with the HOLA, applicabie
Federnl statutes and regulations, OT3
policies, or safety and soundness; and
{ii) do not touch upon certain key areas,
such as OTS policies and regulations on
indemnification. conflict of interest,
limitation of director or officer liability,
or other matters of safety and
soundness. Subject to these
qualifications, this new provision
allows Federal mutual associations to
desiguate, enr bloc or on a piecemeal
basis, any of the corporate governance
procedures from the laws of the state
where the main office of the institution
is located.1? No preapproval is

13 We note, however, that silence in a particular
ares in & state’s law may not, for these purposes,

necessary if all provisions in question
moet the applicable criteria; instead an
institution must submit notice of the
provisions it has chosen to the OTS
Regional Office within 30 days of
adoption. All commenters who
addressed this issue were in favor of the
more flexible corporate governance
structure,

Paragraph (d), which addresses the
effective date of all other hylaw
amendments (i.e., amendments that are
not preapproved or do not meet the
standards just described), is amended to
comport with a similar provision for
Federal stock associations. The change
is intended to clarify the circumstances
under which an amendment may be
rejected by OTS, by cross referencing

the standards that appear in paragraph
(e)(1).

Section 544.8 Raferences to Old and
New Charters; Rules Applicable to
Trustees of Federal Mutual Savings
Banks

OTS proposed to remove this section,
which indicates that trustees will be
treated as if they are directors for
purposes of the regulations. The same
point is made in the introductory
instructions to the charter and model
bylaws. It does not need to be repeated
hers. Thus, the section is removed.

Section 544.9 Obsolete Charter
Provision for Charter B Associations

This section provides that institutions
that still operate under the old Charter
B are not bound by section 10 of that
charter. Section 10 of Charter B purports
to limit the authority of an institution to
invest in consumer loans and corporate
debt securities. As proposed § 544.9,
which affects very few institutions, is
moved from the regulations into the
Handbook. The autherity of Charter B
associations to invest in consumer loans
and corporate debt securitios is
governed by current Federe! statutory
limits, not section 10 of their charter.

Section 544.8 Communication
Between Members of a Federal Mutual
Savings Association

OTS proposed to move the rules
governing communications between
members of Federal mutual
associations, which now appear in
§545.131, to part 544, This is where
usars of the regulations would most
likely look for guidance on such

in that srea. It shouid also be noted that when
adopting provisions from any of the alternative
sources, a mutual may adopt enly provisions of
state law specifically i ded for mutus] '
institutions and a stock institution wiay edopt only

be construed as authorizing adoption of p d

ded for stock corporstions.
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matters. Accordingly, current § 545.131
becomes new § 544.8.

Appendix to Part 544

As indicated above, OTS proposed to
eliminate the a}:rendix to part 544,
which contained the mode} bylaws.
These bylaws are movad to the
Handbook, with changes to be made to
conform the model bylaws to the
amendments to the bylaws regulations
described above. The revised Handbook
will be available fram OTS in the near
future, as well as through fee services on
€D ROM. The revised model bylaws are
already available through PUBLIFAX at
(202) 906-5680,

b. Part 552—] ration,
Organization, and Conversion of Federal
Stock Associations

Section 552.2 Corporate Title

OTS proposed to remove this section,
;vhich merely reminds institutions that

543.1 regarding corporate titles for
Fedaral associations applies to Federal
stock associations. Section 543.1, as
currently written, clearly governs
corporate titles for ail Federai
associationa. y. §552.213

Acco:diggl

Section 552.2-5 Conversion from
Federal Mutual to Federal Stock Charter

This section authorizes Federa]
mutual asgociations to convert to
Federal stock associations and provides
for issuance of a stock charter upon
completion of tha conversion. These
matters are also covered, in greater
detail, by OTS conversion tions.
OTS, therefore, proposed to, and does,
remave this section.

Section 552.3 Charters for Federal
Stock Associations

This section contains the
s e e ot
For the reasons stated above in the
discussion of § 544.1, OTS bas decided
not to move the charter into the
Handbook. OTS will make the following
changes 10 the Federal stock chartar, as

roposed:
P Section 2, Office. This section
designates the location of the
association’s home office. The section is
being revised to indicate that the siveet
address of the home office need not be
stated in the charter. It is sufficient to
indicate the city and state where the
home office is located.

Section 5. Capital stock. Section 5
describes the rules governing the capital
stock of & Federal stock association,
including the types of stock it may
issue, the consideration to be paid, and
voting rights. Several changes have been
made. First, the section is amanded to

permit the issuance of “no par” stock.
The decision whether stock should have
& stated par value is a matter of internal
corporate governance that raises no
supervisory or safety and soundness
issues.

Second, the final sentence of the first
paragraph is revised to reflect more
current accounting terminology. The
term “retained earnings” is substituted
for “surplus,” and the phrase “common
stock or paid-in capital accounts” is
substituted for “'stated capital.”

Third, the second paragraph is revised
to clarify that a Federal stock
association may issue stock to officers,
directors, and controlling persons in
connection with its initial organization,
without a shareholder vote.

Fourth, the e sentence of th:h
third paragraph is revised to clarify that
a Federal stock charter may be amended
to eliminate cumulative voting.

Section 7. Directors. This section
specifies that the number of directors of
a stock associstion shall be fixed in the
bylaws and shall not be fewer than five
nor more than fifteen. However,
provision is made for the Director of
OTS to approve a larger or smaller board
of directors. OTS has made a technical
amendment to this section to specify
that approval of a larger or smaller
board can be given either by the Director
“or his or her delegate.”

Section 8. Amendment of charter.
Section 8 describes the pracedure for
amending an association’s charter, This
section is revised to indicate that
preapproved charter amendments
become effective once they have been
approved by the association's board of

i and shareholders, without any
need for “preliminary approvel” or any
additionnlpap from OTS. (See
discussion below of §552.4.)

In eddition, OTS proposed to clarify
the general rule that charter
amendments require approval by only a
majority of the votes eligible to be cast
at a shareholders’ meeting. Language is
added indicating that this general rule
does not appiy in those instancas where
an association’s charter specifies that a
supermajority vote is required. (See
discussion of § 552.4 below.)

Finally, the signature blocks of the
charter are modified to include a date to
indicate when a charter is effective.

Section 552.4 Charter Amendments

Paragraphs (a) and (b} set forth the

ing requirements for amendments to
Federal stock charters. In paragraph {a),
OTS has made the same changes
regarding certification requirements as
discussed above in connection with the
corresponding provisions for mutual
associations {§ 544.2(a)). Thus. stock

associations are no longer required to
certify that proposed amendments
comport with all applicable laws.
Paragraph (b) sets forth a list of
preapproved charter amendments, OTS
has added descriptive titles to each of
the preapproved amendments. The titles
correspond, when applicable, to the
titles of similar preapproved charter
provisions for Federal mutual
associations. Paragraph (b) is also
revised to indicate that preapproved
charter amendments are effective when
adopted and must simply be filed with
OTS within 30 days after adoption.
Paragraph (b)(3), which containg a
preapproved amendment for institutions

. that wish to change from a Federal stock

savings and loan sssociation charter to
a Federal stock savings bank charter, is
removed for the same reasons described
above with regard to § 544.3.1¢

Current paragraph (b)(4), which
permits changes to the authorized
number of shares and the par or stated
value of such shares, bacomes {b)(3).
Additional nonsuhstantive changes have
been made to clarify the language of this
provision.

Current paragraph (b)(5), which
permits institutions to modify section 5

‘of the charter 3o as to authorize the

issuance of preferred stock, becomes
(b)(4) and includes the sams changes to
saction § of the charter as were

above for section 552.3. In
addition, the reference to the Resaluti
Trust Corporation is deleted, becauss -
that agency no longer exists.

A new preapproved charter
amesndment is added, as new paragraph _
{b)(8), 1o authoriza institutions-to
prohibit cumulative voting for directors.
The standard charter for Federal stock
associetions provides for cumulative
voting for directors. Federal associations
frequently apply to amend their charters
to prohibit cumulative voting, and OTS
routinely approves these applications.
Adding this provision to the list of
preapproved amendments will save
associations that wish to make this
change the time and expense of filing an
application.

arsgraph (c) states OTS policy on
antitakeover provisions in charter

amendments. OTS pm&osad to expand
this provision to state the two basic

standards OTS uses when revi
proposed antitakeover amendments.
First, the proposed amendment must be
consistent with applicable statutes,
regulations and OTS policies. Second,
such amendments must be adopted by
a percentage of the shareholder vote at

' Subsequent parsgrephs will ba renumhbered
accordingly, H , only thoss g phs being
b ivaly d below.

hanged ars di
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least equal to the highest percentage that
would be required to take any action °
under the antitakeover provision. While
several commenters objected to this
clarification, OTS notes that these are
ot new standards; OTS already
employs them when reviewing
antitakeover amendments. Stating these
standards in the regulations will enable
institutions to present applications that
conform to OTS requirements, thereby
saving them time and expenss.
Accordingly, the proposed changes have
been made.

Section 552.5 Bylaws

This section presents the
requirements for the bylaws of a Federal
stock association. A technical
amendment is made to paragraph (a) to
confirm that shareholder votes to
approve bylaw amendments must occur

“at a legal meeting” 5 of sharehoiders,
Para%graph mmm the

application and notice procedures
applicable to bylaw amendments. This
paragraph is amended to remove the
Tequirement that associations certify
that bylaw amendments comport with
applicable law. Revisions are also made
to indicate that the model bylaws, if
adopted verbatim, are approved when
gd._lgspted and must simply be filed with

within 30 days after adoption.
Paregraph (b) also indicates that the
model bylaws will be in the revised
Handbook and made avaiiable by OTS.
Subsection (b){1)(iii} is also modified, in
the same way the correspanding mutual
subsection is modified, to indicate to
those contemplating bylaw changes, that
OTS considers amendments regarding
indemnification, conflicts of interest,
and limitations on director or officer
liability to raise significant issues
requiring OTS retiew. A new
subparagraph is added to explain the
application process for such issues of
law or policy.

A new paragraph {(b)(3) is added to
allow the adoption of additional
corporate-governance procedures to the
extent such procedures: (i} Are not
inconsistent with the Home Owner's
Loan Act, applicable Federal statutes
and regulstions, OTS policies, or safety
and soundness concerns; and (ii) do not
touch upon certain key areas, such as
OTS policies and regulations on
indemnification, conflict of interest,
limitation of director or officer liability,
or other matters of safety and
soundness. Subject to these
qualifications, this new provision
allows Federal stock associations ta
designate. en bloc or on a piecemeal

'*A "logal mesting” moans & duly constityted
maeting of the institution.

basis, any of the corporate governance
procedures from: the laws of the state
where the main office of the institution
is located; the laws of the state where
the institution's holding company, if
any, is located; Delaware General
Corporation Law; or the Model Business
Corporation Act.'s No preapproval is
necessary if all provisions in question
meet the applicable criteriz; instead an
institution must submit to the OTS
Regional Office the provisions it has
chosen within 30 days of adoption. All
commenters who addressed this issue
were generally in favor of the more
flexable corporate governance structure.
OTS propased to add a n
{d) confirming that the au
Federal stock association to engage in
any transaction is determined by the
association’s charter and bylaws in
effect at the time of the transaction,
Subsequent amendments do not
retroactively affect this determinstion. A
regulatory provision is already
in effect for Federal mutual associations
(§ 544.6). Accordingly,
added as proposed.

Section 552.6 Shareholders

This section contains certain

corporate governance requirements
shareholder meetings.

Paragraph (a), which contains ruies

ing the time and pilace of
shareholder meetings, is amended in
two respects. First, the requirement that
shareholder meetings be held in the
state of an association’s principal place
of business is removed. Instead,
associations may hold shareholder
meetings at any convenient place the
board of directors designates. Second,
the time frame within which an
association must hold its annual
sharsholders meeting is extended from
120 to 150 days of the end of the
association’s fiscal year, These are the
same changes made for Federal mutual
associations (§ 544.5(b)(1)).

Paragraph (bj states the notice
requirements for shareholder meetings,

is paragraph is smended to waive the
sharsholder notice requirements for
wholly-owned institutions,

Paragraph (d){1), which addresses
access 1o shareholder lists, is revised to
clarify that shareholder lists are
available only to shareholders “of
record” and their agents. In addition,

ew paragraph

the paragraph is

—————
'¢Wae note, hownver, that sileace in a particujar
ares in a state’s law or in the Model Business

Corporation Act may not, for thase purposes, be

d as autharizing dop of T d i
that area. It should also be noted that when
adopting provisions from any of the sltarnative

and s rautual institution may «dopt only provisions

intended for & mutyal corporati

the paragraph is amended to waive its
application to wholly-owned
institutions.

Paragraph (e), regarding shareholder
quorum requirements, is amended to
confirm that, whenever a quorum is
present, the affirmative vote of the
majority of shares entitled to vote at
shareholder meetings shall constitute an
act of the shareholders, absent a
supermajority voting requirement, The
amended paragraph zlso clarifies, in
response to a comment, that directors
are elected by a plurality of votes in an
election of directors.

Paragraph (f}), which addresses
proxies, is emended in the same manner
as the Federal mutual bylaws at
§544.5(b)(6) to allow proxies to be
gathered electronically or .
telephonically. Subparagraph (£)(3),
which addresses curgulative voting, is
removed, but remains in the model
bylaws as guidance for any association
that continues to use cumulative voting.
In addition, OTS is not adding
paragraph (f}(4) as proposed. Instead,
the proposed language, which describes
voting procedures applicable 1o stock
held by fiduciaries on behalf of others
and stock held jointly. will be included
in the model bylaws in the Handbook,
rather than in the regulations. The
language will be modified as described
in the corresponding section of the
Federal mutual bylaws.

A new paragraph (h) is added

g that, if an association’s
bylaws 80 provide, shareholder action
may be taken by unanimous written
consent in lieu of a shareholder
meeting. At times, this may allow
associations to obtain shareholder
approval more rapidly and with less
expense.

Section 552.6~1 Board of Directors

This section addresses corporate
governance matters involving directors.
Paragraph (a) is amended to provide that
directors need not be stockholders
unless the bylaws so require.

Paragraph (b) sets f the number
and term of directors. This paragraph is
amended to clarify that the bylaws of a
Federal stock association must specify
an exact numnber of positions on an
association’s board of directors, not
simply a renge. The rationale for this
Pposition is explained in the
corresponding section for Federal
mutual associations. The number is
salected by the institution within a
range prescribed in the charter. OTS
also proposed to amend paragraph (b) to
exempt wholly-owned stock
associations from the requirement that
thair directors be elected to staggered
terms. In response to a comment, OTS
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has decided to allow any association to
elect not 1o have a staggered board.

Paragraph {c), regarding regular
meetings of the board, is expanded to
confirm that the board of directors has
authority to determine the place,
frequency, time, and notice procedures
for its mestings. These matters need not
be specified in the bylaws.

Paragraph (e}, which covers director
vacancies, is amended to clarify that a
director appointed to fill a vacancy may
serve “only” until the next election of
directors. This is not a substantive
change. The word “only" is being added
for emphasis and clarity.

Paragraph (f), concerning removal of
directars, is retitled “Resignation or
removal of directors” te conform to the
title for the same provision for Federal
mutual associstions. In addition, the
paragraph is amended to confirm, as is
already the case, that shareholders may
Tremove a director in the midst of his or
her term “only” for cause. A cross
reference to the existing regulatory
definition of “cause” is added to answer
a uently asked question.

Paragrap{ {k), on age limitations for
directors, is revised to indicate that any
age limitation provision must conform
to applicable Federal law, rules, or
regulations. These rules would include
laws such as the Age Discrimination in
Employment Act and the Employee
Retirement Income Security Act
(ERISA).

Section 552.6~2 Officers

This section addresses corporate
governance matters involving officers.
Paragraph (a) is amended to remove the
requirement that the president always
be a director and that either the
president or the chair of the board of
directors always be the chief executive
officer.

Paragraph (c), on age limitations for
officers, is revised to indicate that any
age limitation on service by officers
must conform to applicable Federal law,
rules, ot regulations.

Section 552.8 Savings Deposits

This section contains instructions to
Federai stock associations regarding the
types of savings deposits they may
accept, preservation of those accounts
when a former mutual association
adopts a stock charter, rights of account
holders in the event of liquidatior, and
forms of certificates to use for accounts.
OTS proposed to remove this section
from the regulations. The provisions of
this section are either self-evident or
addressed by other statutes and
regulations and general contract law.
Under the conversion reguiations, all
converting mutual institutions are

required to notify their accountholders
that all the rights they enjoyed as
accountholders, except voting and
ownership of the institution, carry over
to the converting association.
Accordingly, § 522.8 is removed as
proposed.

Section 552.11 Books and Records

This section describes a Federal stock
association’s obligations with respect to
books and records. Paragraph (b) is
amended to make clear that
shareholders’ inspection rights extend
only to nonconfidential portions of an
institution’s boaks and records.

Appendix to Part 552

As indicated above, OTS has moved
the model bylaws for Federal stock
associations, which currently appear in
the appendix to Part 552, into the
Handbook. Changes will be made to
conform the model bylaws to the
amendments to the bylaw regulations
described above. In addition. OTS
proposed to modify the-model bylaws to
indicate that procedures other than
Robert's Rules of Order may be used for
shareholder meetings, as long as the
board of directors adopts alternative
written procedures. This change will
also be made, As indicated above, a
revised Handbook will be available from
OTS. The revisad model bylaws are
already available through PUBLIFAX at
(202) 906~5660.

c. Part 575—Mutual Holding Companies

Section 575.9- Charters and Bylaws for
Mutual Holding Companies and Their
Savings Association Subsidiaries

This section describes the reguired
charter and bylaws for Federal mutual
holding companies. Paragraph (a)(1}
contains the prescribed charter: The
following changes are made to the
charter:

Section 1. Corporate Title. Section 1
contains the corporate title of the
Federal mutuai holding company. The
words “hereby chartered” are deleted as
unnecessary verbiage.

Section 5. Members. This section
identifies the mumual holding company’s
members and defines their rights. The
sixth, seventh, and eighth sentences of
this section, addressing proxies and
quorums, are removed because these
matters are now covered by the bylaw
requirements applicable to mutual
holding companies. As a result of this

ge, proxy and quorum issues are

.now addressed in a single place in the

corporate documents of mutual holding
companies.

Section 6. Directors. This section
provides that a Federal mutual holding

company may have from 5 to 15
directors. In addition, OTS has made
technical changes to conform the
wording of this section to the
corresponding section of the charter for
Federal mutual associations.

Section 8. Amendiment of charter,
Section 8 describes the procedures for
amending the mutual holding
company's charter. These procedures
are modified to indicate that
preapproved charter amendments are
effective once approved by members of
the mutual holding company. Other
amendments will continue to require
advance OTS approval.

Parsgraph (a)(2) of § 575.8 provides
that mutual holding companies may
adopt the same preapproved charter
amendments as are specified for mutual
savings associations, subject to certain
specified exclusions. Paragraph (a}(2} is
updated to conform to the changes
proposed for the list of preapproved
charter amendments for mutual
associations.

Paragraph {a}(4) specifies that Federal
mutuai hol companiss shall be
subject to the same rules
bylaws as apply to Federal m
associations, with certain exceptions.
This paragraph is amended to indicate
that the modsel bylaws may be found in
a revised Handbook to be made
available from OTS.

A technical amenht:mem iz made to
paragraph (a)(5). which requires mutual
holding companies to ml:k% their charter
and bylaws available to members. The
cross reference to § 545.131 is changed
to reflect the movement of this section
to Part 544.

d. Miscellaneous Technical Changes
Section 543.1(b) Title Change

This section prescribes the rules for
corporate titles for Federal savings
associations. This sectian is-amended to
delete cross references to sections.being
removed by this final rule,

Section 543.14 . Continuity of Existence

This section, which confirms that the
corporate existence of converting
aggociations continues, notwithstanding
the conversion, is amended to delets a
cross reference to a section being
removed by this final rule.

Section §56.1 Directors

This policy statement, which
describes OTS policy on the number of
directors necessary for a quorum and
the directors' power to fill vacancies, is
removed because both subjects are
thoroughly covered-by the bylaw
regulations:



64014 Federal Register / Vol. 61,

No. 233 / Tuesday. December 3, 1996 / Rules and Regulations

Section 556.17 Effect of Loan
Farticipation on Status of Borrowing
Members

This policy statement provides
guidance regarding various issues that
arise when determining the identity of
the borrowing members of a Federal
mutual savings association. For
example, this section indicates that sale
of a whale loan by a savings association
to a third party terminates the
borrower's membership rights in the
association. As proposed, this policy
statement is moved from the regulations
into Handbook guidance. One
commenter requested clarification on
borrower membership if a loan is sold
when the servicing rights are retained
by the selling association. Retention of
servicing rights, without more, will. not
cause the loan to be desmed to be
owned by the seiling asseciation. Thus,
such borrowers would not have voting
or ownership rights in the selling
association.

III. Disposition. of Corporate
Governance Reguiations

The following chart gives an overview
of the changes made to OTS's corparate

governance regulations.

-§543.1(b) A Jed to dalete
relerances.

§543.14 ... | Amendad to deleta

§544.1 .oeneee.n. | Amended.

§544.1, Section 2 ..... | Revised for. clarifica-
tion

§544.1, Section 6 ... | Moved portion to
§544.5 for clarifica-
tion.

§544.1, Section 7 ..... | Moved portion to
§544.5 for dlarifica-
tion.

§544.1, Section 9 ..... | Removed nesd for
preiiminary ap-

) proval.

§544.2(3)(2) .........o... | Eliminated need for
management cer-
tification,

§5442() .................. | Eliminated need Tor
prior notice recuire-
ment.

§544.2()(4) ..........._ | Removed existing
paragraph and
added new
preapproved
amendment raising
the cap to 1,000
votas.

§544.2(c) .. Removed delegation.

5443 .. . .

§544.5(a) .. .. | Revised for clarifica-
tion,

§544.5(b) (1) and (2) | Amended for flexibi-
ﬁeﬂng date,

§544.5() (3} and (4) | Adioumment provi-
sions added.

Qriginal provision Comment Original provision Comment
S(b)(5) ...... Added - LT TR BTG — New paragraph
New §544.50163) graapl'h"?)\:-‘lr r;r'e;:ber s added to expiain
quorum and clari- application proc-
fied. ess.
§544.5(b) {5) through | Redesignated {b) (6) §582.5) 1)) cuveenens Elim.inated.need fo'r
(11). to (12). ) mf)r:tnohce require-
§ 544 5(bKB} ...corverarnnn An:eam :1?3 _add pri- §552.5(5H3) .o New paragraph tq
§544.5(b)7) .....coe0n.. | Amended for clarifica- provide m
: tion. comora
§544.5(BU) -.cerreeece. Amended. ance procedures.
§544.5(BH10} ....r....... | Amended to add §552.5(d) ..o | Added T e o
guidance on vacan- ﬁmﬂ'm" clarif
cies. - .
- for flexibil-
§544.5{)(12) ... §5526(a) ..........cc..n... | Amended
§544.5(0)(13) .. ny.m;ehng date.-

_ §552.6(b) --..ovenner. | Amended share-
§544.5()(15) .... . w"""‘"m" m‘“‘“_ g re-
§544.50)(16}) ... §552.6(d) <vorrmrrrrrne | Amendad for clarifica-

tion.
§544.50)(17) .cmee.e.. | Amended 10 delets §552.5(8) .oocoereo..... | Amended to add
emergency pre- uiciance on certain
2}
paradness. voting require-
§544.5(C) ... econeven. | Eliminated need for ments.
7 fhenegement Cor 6882 B((%) wumrruren Ar;;m-d for Rexibi-
§544.50)NN60 e New §552.6(0(3) ... .. | Removed.
added 10 explain h} rermeeeee. | Added section on in-
Spplication proc- New §552.6(0) formal action. "
iy . 6=1(8) wecmrerenens | AMnded for flexibil-
§ S445()10H) e Eliminated foed for & >-2-0-1(8) . o
prior notics TeqQuUire- ¢ ssn gy .. Re':r\ovad l:::uuy
§544.5(0)(3) ...ccocssrnn. | New paragraph mﬁva of d,‘- mtagg_ A,,ot
provide aiterna amended 1o specify
corporate goverr- number of direc-
ance - tors.
§544.5(d) .oorvoceer. | Reduced filing re- 552.6-1) ..cooeneo.. | Amencied to
§5448 A quirsment. s ( where “causd:’j?s
X - S — lemoved. defined.
§‘5;4634-----»------—- gmmmed- ® §552.6~1(K} weovereusinnn.. | Amencied to add
posad c;:um and  §552,6-2(8) ....cc...... | Amended to temor:';
maved provision requi
. prasident to be a
§545.131 .............. —w= | Moved to Part 544, director,
1= -3 —— ) ) % §552.8 ...ccoccrvverceeneees | RemOVed,
§5522 ....coomeeceeeee. | Removed. §552.11(0) siveeeanenas An;;tndod for ciarifica-
85225 .....ceeeeee-... | Removed.,
§552.3 pre— T Part 552 Appendix .... | Conformed to pro-
§552.3. Section 2 ... | Revisad for clarity. and
§552.3, Section 8 ..... | Removed need for mfﬂwﬂdioﬂand-
fovitiaideg §556.1 . orcrrre. | Removed.
§552.4(a)(2) ....—...... | Eliminated need for g ggg; 7.
thoaton " 8575.9 Secions
§552.4(0) .ccomrrnen - Elu'mna!adneed for
ot s5759 @@ ana | Arenaen,
§552.4(b)(3) .............. | Removed. o (a)4).
552.4(b) (4) th Redesignated (b} (3)
s (6). b} ) througn o (5). IV. Admijnistrative Procedure Act
New §552.4(0){G) ...... | Added new This final rule resuits from the notice
mpnpmpl 0 'mw of proposed rulemaking OTS published
§552.4(c) Amended for clarifica- ©n fune 25, 1996. In addition to the
AUC) e | AR regulatory lan o proposed tn that
§552.50) .........e...... | Eliminated need for ~ notice, OTS is today deleting several
management cer-  bylaw regulations previously located in
tification, Part 544 and Part 552, as described
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above. Pursuant to section 553(b) of the
Administrative Procedure Act, QTS
hereby finds that good cause exists not
to publish the deletions for public
notice and comment. The bylaw
regulations deleted by this final rule are
either unn or are deleted as a
result of moving the model bylaws into
the Handbook. Also, deleting these
regulations reduces regulatory burden.
Thus, notice and opportunity to
comment are unnecessary.

V. Paperwork Reduction Act of 1895

The reporting requirements contained
in this final rule have been submitted to
and approved by the Office of
Management and Budget under OMB
Control Nos. 1550-0017 and 1550—0018,
in accerdance with the Paperwork
Reduction Act of 1985 (44 U.S.C.
3507(d)). Comments on the collection of
information should be sent to'the Office
of Management and Budget, Paperwork
Reduction Project (1550), Washington,
DC 20503, with copies to OTS, 1700 G
Street, NW., Washington, DC 20552.

are not required to
respond to the foregoing collection of
information unless it displays a
currently valid OMB control number.

V1. Executive Order 128686

The Director of OTS has determined
that this final rule does not constitute a
“significant regulatory action” for the
purposes of Executive Order 12866,

VI Regulatory Flexibility Act Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act, OTS certifies
that this final rule will not have a
significant economic impact on a
substantial number of small entities.
The final rule does not impase
additional burdens or requirements
upon small entities and lowers several
paperwork and other burdens on all
savings associations.

VII. Unfonded Mandates Act of 1995

Section 202 of the Unfunded
Mandates Reform Act of 1995, Public
Law 104—4 (Unfunded Mandates Act),
requires that an agency prepare a
budgetary impact statement before
promulgating arule that includes a
Federal mandate that may result in
expenditure by state, local, and tribal
gavernments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. If a budgetary impact
statement is required, Section 205 of the
Unfunded Mandates Act also requires
an agency to identify and consider a
reasonable number of regulatory
alternatives before promulgating a ruie.
As discussed in this preambie and the
preambie of the proposal. this final rule

reduces regulatory burden and updates,
reorganizes and substantiaily
streamlines corporate governance
regulations and policy statements. OTS
has determined that the final rule will
not result in expenditures by state,
local, or tribal governments or by the
private sector of $100 million or more.
Accordingly, a budgetary impact
statement is not required under section
202 of the Unfunded Mandates Act of
1995.

IX. Effective Date

Two statutes affect the effective date
of OTS regulations. Section 302 of
CDRIA delays the effective date of
regulations promulgated by the Federal
banking egencies that impose additional
reporting, disclosure, or new
requirements to the first day of the first
calendar quarter following publication
of the final rule. CDRIA does not apply
to this final rule because it imposes no
new burden. it reduces regulatory
burden in the corporate governance area
and provides additional flexibility to
both stock and mutual institutions. The
second statute, the Administrative
Procedure Act !7 (APA), generaily
requires a 30-day delay in effective date
for final rules. The APA provides that
an agency may waive this delay where
a regulation relieves regulatory
restrictions. Here, because this rule
reduces regulatory burden, the OTS
believes there is good cause to waive the
normal 30-day delay of effective date.
This will make the effective date of this
finai rule the first day of the first
calendar quarter following publication
of the final rule.

List of Subjects

12 CFR Parts 543 and 544
Reporting and recordkeeping

requirements, Savings associations.

12 CFR Part 545

Accounting, Consumer protection,
Credit, Electronic Funds transfers,
Investments, Reporting and
recordkeeping requirements, Savings
associations.

12 CFR Fart 552

Reporting and recordkeeping
requirements, Savings associations,
Securities.

12 CFR Part 556

Savings associations.
12 CFR Part 575

Administrative practice and
procedure, Capital, Holding companies,
Reporting and recordkeeping

75 U.5.C, 553(d).

requirements, Savings associations,
Securities.

Accordingly, the Office of Thrift
Supervision amends chapter V, title 12,
g.ode of Federal Regulations, as set forth

elow.

PART 543—INCORPORATION,
ORGANIZATION, AND CONVERSION
OF FEDERAL MUTUAL
ASSOCIATIONS

1. The authority citation for part 543
continues to read as follows:

Authority: 12 U.5.C. 1462, 1462s, 1463,
1464, 14678, 2901 ¢! seq.

§543.1 [Amended)

2. Section 543.1 is amended in
paragraph (b} by removing the phrase
“only pursuant to a charter change
under § 544.3 or § 552.4 of this chapter”.

§5843.14 [Amended]

3. Section 543.14 is amended by
removing the phrase “‘or under § 544.3
of this chapter™. :

PART 544—CHARTER AND BYLAWS

4. The authority citation for part 544
continues to read as follows:

Authority: 12 U.S.C. 1462, 1462a, 1463,
1464, 14674, 2801 el seq.

. Section 544.1 is amended by
revising the introductory text, and
sections 1, 2, 6, 7 and 9 and the
signature blocks at the end of the charter
to read as follows:

§544.1 Federal mutual charter.

A Federal mutual savings association
shall have a charter in the following
form, which may include any of the
additional provisions set forth in § 544.2
of this Part, if such provisions are
specifically requested. A charter fora
Federal mutual savings bank shall
substitute the term “savings bank" for
“association.” The term ‘“‘trustee” may
be substituted for the term *'director.”
Associations adopting this charter with
existing borrower membars must
grandfather those borrower members
who were members as of the date of
issuance of the new charter by the
Office. Such borrowers shall have one
vote for the period of time such
borrowings are in exdstence.

Federal Mutual Charter

Section 1. Corporate title. The full
corporate title o‘?:l’m Federal savings
association is .

Section 2. Office. The home office shall be
located in [city, state].

L] L * w L]

Section 6. Members. All holders of the
association’s savings, demand, or other
suthorized accounts are members of the
association. In the consideration of all
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questions tequiring action by the members of
the association, each halder of an account
shall be permitted to cast one vote for each
5100, or fraction thereof, of the withdrawa)
value of the member's account. No member,
however, shail cast more than 1000 votes. Al)
accounts shall be nonassessable.

Section 7. Directors. The association shal]
be under the direction of a board of directors.
The euthorized number of directors shall ot
be fewer than five nor more than fifteen
persons, as fixed in the association’s bylaws,
except that the number of directors may be
decreased to a number less than five or
increased to a number greater than fifteen
with the prior approval of the Director of the
Office or his or her delegate.

» E ] * - ]

Section 9. Amendment of charter.
Adoption of any preapproved charter
amendment shall be effectiva after such -
prespproved amendment has been approved
by the members st a legal meeling. Any other
amandment, addition, changs, or repeal of
this charter must be approved by the Office
priot to approval by the members at a legai
meeting, and shall ba efective npen filing
with the Office in accordance with regulatory
procedures.
Attest:

Secretary of the Association

By:
. President or Chief Executive Officer of
the Association
Attast:

Secretary of the Office of Thrift
Supervision

By:

Director of the Office of Thrift
Supervision
Effective Date:

6. Section 544.2 is amended by
Tevising paragreph (a)(2), the third
sentence of the introductory text to
paragraph (b}, paragraph (b)(4}. and
paragraph (c) to read as follows:

§544.2 Charter smendments..

(E] * & &

(2} Form of filing—{i) Application
requirement. If the proposed charter
amendment would: render more
difficult or discourage a merger, proxy
contest, the assumption of control by a
mutual account holder of the
association, or the removal of
incumbent management; or involve a
significant issue of law or policy: then,
the association shall file the proposed.
amendment and obtain the prior
approval of the OTS,

gi) Notice requirement, If the
proposed charter amendment does not
involve a provision that would be
covered by paragraph (a){2)(i) of this
section and is permissible under all
appiicable laws, rules and regulations,
then the association shall submit the
proposed amendment to the OTS, at
least 30 days prior to the effective date
of the proposed charter amendment.

(b) * * * In addition,
notwithstanding anything in paragraph
{a) of this section to the contrary, the
following charter amendments,
including the adoption of the Federal
mutual charter as set forth in §544.1 of
this part, shall be effective and deemed
approved at the time of adoption, if
adopted without change and filed with
OTS, within 30 days after adoption,
provided the association follows the
refuirements of its charter in adopting
such amendments:

L - * t ] -

(4} Maximum number of votes. A
Federai mutual savings association may
amend its charter by substituting
votes per member in section 6. (Fill in
a number from 50 to 1000.]

{c) Reissuance of charter. A Federal
muftual savings association that has
amended its charter may apply to have
its charter, including the amendments,
reissued by the Office. Such request for
reissuance should be filed in accordance
with § 516.1(c) of this chapter and,
contain signatures required under
§ 544.1 of this part, together with such
supporting documents as may be
needed to demonstrate that the
amendments were properly adopted.

§544.3 [Removed]

7. Section 544.3 is removed.

8. Section 544.5 is amended by:

a. Revising paragraph (a);

b. Removing the words “[trustee]"
and “[trustees|” wherever they appear
in paragraph (b);

¢. Revising the second sentence of

h (b)1);
pa;ag;adpdmg a separate new sentence at
the end of each of paragraphs (b}{2),
(b)(3) and (b)i4);

e. Removing paragraphs (b)(12) and
(b)(15):

L. Redesignating paragraphs (b)(5)
through {b)(11) as paragraphs (b)(e)
through (b)(12). and paragraphs (h)(18)
Bn.'I):l)((’ (b))(l?) as panigraphs (b)(15) and

16). respactively:
. Adding a new paragraph (b)(5);

ﬁ. Revising newly designated
paragraphs {b)(8), (b)(7), (b)(8) and the
second sentence of paragraph (b)(10)(i);

i. Adding a sentence at the end of
newly designated paragraph (b)(10)(ii);

j» Revising newly designated
paragraph (b)(11), the last sentence of
paragraph (b)}{13), and newly designated
paragraphs (b){15), and (b){16);

k. Redesignating paragraphs (c)(1)
introductary text, (c}(1)(i) through
(cM1)(iii), and {c){1) concluding text as
paragraphs (c)(1){i) introductory text,
{c)(1}i{A) through (c)(1}(i)(C) and
(c)1)(iii). respectively, adding a new
paragraph (c)(1)(ii), revising newly
designated paragraph (c)(1){1)

introductory text, revising newly
designated paragraph {c)(1)(i)(B), and by
revising newly designated paragraph
{e)(1)(iii); and

1. Revising paragraph (c}(2), adding a
new paragraph (c){3). and revising the
last sentence of paragraph (d).

The additions and revisions read as
follows:

§544.5 Federal mutual savings
assoclation bylaws.

(a} General. A Federal mutual savings
association shall operate under bylaws
that contain provisions that.comply
with all requirements specified by the
OTS in this section and that are not
otherwise inconsistent with the
provisions of this saction, the
association’s charter, and all other
applicable laws, rules, and regulations
provided that, a bylaw provision
inconsistent with the provisions of this
section may be adopted with the
approval of the OTS. Bylaws may be
adopted, amended or repealed by a
maijority of the votes cast by the
members at a legal meeting or a majority
of the association’s board of directors.
The bylaws for a Federal mutual savings
bank shall gubstitute the term “savings
bank" for **association”. The term
*“trustee” shall be substituted for the
term ';direftor".

(1)* * * Such meeting shall be held,
as designated by its board of directors,
at a Jocation within the state that
constitutes the principsl place of
business of the association, or at any
other convenient place the board of
directors may designate, and at.a date
and time within 150 days after the end
of the association's fiscal year. * * *

(2} * * * For purposes of this section,
“voting capital” means FDIC-insured
deposits as of the voting record date.

3} * * * When any meeting is
adjourned for 30 days or more, notice of
the adjournment and raconvening of the
meeting shail be given as in the case of
the original meeting.

(4) *'* * The same determination
shall apply to any adjourned meeting.

(5) Member quorum. Any number of
members present and voting,
represented in person or by proxy, at a
regular or special meeting of the
meinbers shall constitute a quorum. A
majority of all votes cast at any mesting
of the members shall determine any
question, unless otherwise required by
regulation. At any adjourned mesting,
any business may be transacted that
might have been transacted at the
meeting as originally called. Members
present at a duly constituted meeting
may continue to transact business until
adjournment.
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{6) Voting by proxy. Procedures shall
be established for voting at any annual
or special meeting of the members by
proxy pursuant to the rules and
regulations of the Office, including the
placing of such proxies on file with the
secretary of the association, for
verification, prior to the convening of
such meeting. Proxies may be given
talephonically or electronically as long
as the hoider uses a procedure for
verifying the identity of the member. All
proxies with a term greater than eleven
months or solicited at the expense of the
association must run to the board of
directors as a whole, or to a committee
appointed by a majority of such board.

7) Communications between
members. Provisions relating to
communications between members
shall be consistent with § 544.8 of this
part. No member, however, shall have
the right to inspect or copy any portion
of any books or records of a Federal
mutual savings association containing:

{i) A list of depositors in or borrowers
from such association:

(ii) Their addresses;

(iii) lndividual deposit or loan

or records: or

(iv) Any data from which such
information could be reasonably
constructed.

{8) Number of directors, membership.
The bylaws shall set.forth a specific
number of directors, not a range. The
number of directors shall be not fewer
than five nor more than fifteen, unless
& higher or lower number has been
authorized by the Director of the Office
or his or her designee. Each director of
the association shall be a member of the
association. Directors may be elected for
periods of one to three years and until
their successors are elected and
qualified, but if a staggered board is
chosen, provision shall be made for the
election of approximately ane-third or
one-half of the board each year, as
appropriate. State-chartered savings
banks converting to Federal savings
banks may include alternative
provisions for the election and term of
office of directors so long as such
provisions are authorized by the Office,
and provide for compliance with the
standard provisions of this section no
later than six years after the conversion
to a Federal savings association.

- * L t 4 *

(10) Officers, employees, and agents.
(i) * * " The officers of the association
shall consist of a president, one or more
vice presidents, a secretary, and a
treasurer or comptroller, each of whom
shall be elected annually by the board
of directors. * * *

(i) * * * Any officer may be removed
by the board of directors with or

without cause, but such removal, other
than for cause, shall be without
prejudice to the contractual rights, if
any, of the person so removed.

- - - * -

(11) Vacencies, resignation or removal
of directors. Members of the association
shall elect directors by ballot: Provided,
that in the event of a vacancy on the
board, the board of directors may, by
their affirmative vote, fill such vacancy,
even if the remaining directors
constitute less than & quorum. A
director elected to fill a vacancy shall be
elected to serve only until the next
election of directors by the members.
The bylaws shall set out the procedure
for the resignation of a director, which
shall be by written notice or by any
other procedure established in the
bylaws. Directors may be removed only
for cause as defined in § 563.39 of this
chapter, by a vote of the holders of a
majority of the shares then entitled to
vote at an election of directors.

L * ® L *

{13) * * * However, if such provision
is made for prior submission of
nominations by a member, then the
bylaws must provide for & nominating
committee, which, except in the cass of
a nominee substituted as a result of
death or other incapacity, must submit
nominations to the secretary and have
such nominations similarly posted at
least 15 days prior to the date of the -
annual meeting-

(15} Amendment. Bylaws may include
anog;fmvision for their smendment that
would be consistent with applicable
law, rules, and regulations and
adequately addresses its subject and
purpose.

(i) Amandments shall be effective:

(A) After approval by a majority vote
of the authorized board; or by a majority
of the vote cast by the members of the
association at a legal meeting; and

(B) After receipt of any applicable
regulatory approval.

(ii}) When an association fails to meet
its quorum requirement, solely due to
vacancies on the board, the hylaws may
be amended by an affirmative vote of a
majority of the sitting board.

(16) Miscellaneous. The bylaws may
aiso address the subject of age
limitations for directors or officers as
long as they are consistent with
applicable Federal law, rules or
reguiations, and any other subjects
necessary or appropriate for effective
operation of the sssociation.

{¢) Form of filing—{1) Application
requirement. (i) Any bylaw amendment

shail be submitted to the OTS if it
would:

- [ L] - -

(B) Involve a significant issue of law
or policy, including indemnification,
conflicts of interast, and limitations on
director or officer liability; or

L] - - » -

{ii) Applications submitted under
paragraph {c)(1)(i) of this section shall
be subject to the applications processing
precedures set forth at § 516.2 of this
chapter.

(iii) For purposes of this paragraph
(c). bylaw provisions that adopt the
language of the model bylaws set forth
in OTS's Application Processing
Handbook, i.? adopted without change,
and filed within 30 days after adoption,
are effective upon adoption.

(2) Filing requirement. If the proposed
bylaw amendment does not involve a
provision that would be covered by
paragraph (c)(1) or (c)(3) of this section,
then the association shall submit the
amendment to the OTS at least 30 days
prior to the date the bylaw amendment
is to be'adopted by the association.

- () Co governance procedures.
A Federal mutual association may elect
to follow the corporate

ures of the laws of the state
where the main office of the institution
is located, provided that such.
procedurss may be eiected only to the
extent not incansistent with applicable
Federal statutes, tions, and safety
and soundness, and such procedures are
not of the type described in paragraph
(c}{1) of this section. If this election is
selected, a Federal mutual association
shall designate in its bylaws the
r.rovisinn or provisions from the body of

w selected for its corporate
governance procedures, and shall file a
copy of such bylaws, which are effective
upon adoption, within 30 days after -
adoption. The submission shall :
indicate, whers not obvious, why the
bylaw provisions meet the ents
stated in paragraph {c)(1) of this section.

(d) Effectiveness. * * * This
automatic effective date does not apply
if, prior to the expiration of such 30-day
pariod, the OTS notifies the association
that such amendment is rejected or that
such amendment requires an _
application to be filed pursuant to
paragraph (c)(1) of this section.

§5544.8-5449 (Removed)]

8. Sections 544.8 and 544.9 are
removed.
Appendix to Part 544 [Removed]

10. The Appendix to Part 544 is
Temoved.
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PART 545—OPERATIONS

11. The authority citation for part 545
continues to read as follows: -

Authority: 12 U.S.C. 1462a, 1463, 1464,
1828.

§545.131 [Redesignated as § 544.8]
- 12. Section 545.131 is redesignated as
§544.8. .

PART 552—INCORPORATION,
ORGANIZATION, AND CONVERSION
OF FEDERAL STOCK ASSOCIATIONS

13. The authority citaticn for part 552
continues to read as follows: :

Authority: 12 U.S.CC 1462, 1462a, 1463,
1464, 1467a.

§5552.1-652.2 [Removed)
14. Sections 552.1 and 552.2 are
removed.

§552.2-5 [Removed)

15. Section 552.2—5 is removed.

18. Section 552.3 is amended in the
Fedaral Stock Charter by:

a. revising Section 2;

b. revising, in Section 5, the first and
last sentences in the first paragraph, the
second paragraph, and the second
sentence of the third paragraph;

c. revising Section 7; .

d. revising Section 8;

8. revising the signature blocks at the
end of the charter. -

The revisions read as follows:

$552.3 Charters for Federal stock
associations.

- - - " L
Federal Stock Charteér
- - - = =

Section 2. Office. The homa office shail be
located in [city, state).

* L - - ~

Section 5, Capital stock. The total number
of shares of all classes of the capital stock
that the association has the authority to issue
is_____ all of which shall be common stock
of par [or if no par is specified then shares
shall have a stated] value of ______ per
share. * * * Irthe cass ofastock -
dividend, that part of the retained earnings
of the association that is ransferred to
common stock or paid-in capital accounts
upon the issuance of shares as a stock
dividend shail be deemed to be the
consideration for thair issnance. «

Except for shares issued in the initial
organization of the association or in
conuection with the conversion of the
association from the mutuat to stock form of
capitalization, no shares of capital stock
(including shares issuable upon conversion,
exchange, or exercise of other securities)
shall be issued, directly or indirectly, to
officers, directors, or controlliug nersons of
the associstion other than as part of a general
public otfering or as qualifying shares to a
director. unless the issuance or the plan

under which they would be issued has been
approved by a majority of the total votes
eligible to be cast at a legal meeting,

* «-* Each holder of shares of commen
stock shall be entitled to ane vote for each
share held by such holder, except as to the
cumulation of votes for the election of
directors, unless the charter provides that
there shall be no such cumulative voting.
" A »

- - L - E ] L d

Section 7. Directors. The association shall
be under the direction of a board of directors.
The authorized number of directors, as stated
in the association’s bylews, shall not be fewer
then five nor more then fifteen except when
a greater or lesser number is approved by the
Director of the Office, or his or her delegate.

Soction 8. Amendment of charler. Except
as ided in Section 5, no amendment,

ition, alteration, change or | of this
charter shall be made, unless such is
propossd by the board of directors of the .
association, approved by the sharehoiders by
a majority of the votes eligible to be cast at
a legal meeting, unless a higher vote is
otherwise required, and approved or
preappraved by the Office.
Attest:

Secretary of the Association

By - President or Chisf Executive Officer of
the Association : .

Attest:

Secretary of the Gffice of Thrift
Supervision

By Director of the Office of Thrift -
Supervision :
Effective Date:

17. Section 552.4 is amended by:

a. removing at the end of paragraph
(a)(1) the semicolon and the word
“and", and by adding in lien thereof a

iod:

b. revising paragraph (a)(2);

c. revising the last sentence of the
introductory text of paragraph (b);

d. adding headings to paragraphs
{b){1) and (b)(2);

e. removing parsgraph (b}(3);

f ndnsl:gn;(m)ag p;ngruph (b){4) as
paragraph {b)(3) and revising it;

g mdgsignan'ng paragraph (b)(5) as
paragraph (b)(4) and revising the
introductory text:

h. revising the first and last sentences
of the first paragraph in Section 5 of
newly designated paragraph (b){4);

i. revising the sentence of the
second pa;agraph th[?:ﬁon 5 of newly
designated para )(4);

i.l;‘:\fisingp thegirnatp;oductory text of the
third paragraph in Section 5 of newly
designated paragru%h (b)(4);

k. amending newly designated.
paragraph (b)(4) by revising paragraph
(ii) of the third paragraph in Section 5;

1. amending newly designated
paragraph (b)(4) by revising the last
sentence of paragraph A. of the fourth
paragraph in Section 5;

m. redesignating paragraph (b}(6) as
paragraph (b)(5) and revising it;

n. adding a new paragraph (b)(6);

n. adding a heading to paragraph
{b)(8); and

. Tevising paragraph (c);

?'ha additions and revisions read as

follows:

§552.4 Charter amendments.

a * N &

(2) Form of filing—{i) Application
raquirement. If tha proposed charter
amendment would render more difficult
or discourage a merger, tender offer, or
proxy contest, the assumption of control
by a holder of a block of the
association’s stock, the removal of
incumbent mansgement, or invoive a
significant issue of law or policy, the
association shall file the proposed
amendment and shall obtain the prior
approval of the OTS; and :

ii) Notice iequirement. If the
proposed charter amendment does not
involve a provision that would be
covered by paragraph (a)(2}(i) of this
section and such amendment is
permissible under all applicable laws, .

. rules or regulations, then the association

shall submit the proposed amendments
to the OTS, at least 30 days priorto the
date the proposed charter amendment is
to be mailed for consideration by the
association’s shareholders.

{b) * * * In addition, the following
charter amendments, including the
adoption of the Federal stock charter as
set forth in §552.3 of this part, shall he
approved at the time of adoption, if

adopted without change and filed with

- OTS within 30 days after adoption,
‘provided the association follows the

requirements of its charter in adopting
such amendments:

(1) Title change. * * *

(2) Home office. * * *

(3) Number of shares of stock and par
value. A Federal stock association may
amend Section 5 of its charter to change
the number of authorized shares of
stock, the number of shares within each
class of stock, and the par or stated
value of such shares.

(4) Gapital stock. A Federal stock

. association may amend its charter by

revising Section 5 to read as follows:

Section 5. The total number of shares of all
classes of cdpital stock that the association
has the authority to issue is _____, of which

shall be common stock of par [or if no
par value is specified the stated] value of
per share and of which [list the
number of each clags of preferred and the par
or if no par value is specified the stated value
per share of sach such class]. * * * In the
case of a stock dividend, that part of the
retained earnings of the association that is
transferred to common stock or paid-in
capital accounts upon the issuance of shares
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as a stock dividend shall be deemed to be the
consideration for their issuance.

Except for shares issued in the initial
organization of the association or in
connection with the conversion of the
association from the mutual to the stock form
of capitalization, no shares of capital stock
(inciuding shares issuable upon conversion,
exchange, or exarcise of other securities)
shall be issued, directly or indirectly, to
officers, directors, or controlling persons of
the associatipn other than as part of a general
public offering or as qualifying shares 10 a
director, unless their issuance or the plan
under which they would be issued has been
approvad by a majority of the total votes
eligible to be cpst at a legal meseting. * * *

Nothing contained in this section 5 (orin
any supplementary sections hereto) shall
entitla the holders of any class of & series of
capital stock to vote as & separate class or
series or to more than one vote per share,
except as to the cumulation of votes for the
election of directors, unless the charter
otherwise provides that there shall be no
such cumulative voting: Provided, That this
restriction on voting separately by class or
series shall nat apply:

- » " L] -

(ii) To any provision that would require the
holders of preferred stock, voting as a class
or series, to approve the merger or .
consoiidation of the sssociation with another

tion or the sale, fease, or conveyance
(other than by mortgage or pledge} of
properties or business in exchange for
socurities of a corporation other than the
associstion if the preferred stock is
exchanged for securities of such other
corporation: Provided. That no provision may
require such approval for transactions
underteken with the assistance or pursusnt to
the direction of the Office or the Federal
Deposit Insurance Corporation:
Ll - - - L

A_ Common stock. * * * Each holder of
shares of the common stock shall be entitled
to one vote for sach share heid by esach
holdet, except as to the curnulation of votes
for the election of directors, unless the
charter otherwise provides that there shall be
oo such cumulative voting.

(5} Limitations on subsequent
issuances. A Federal stock association
may amend its charter to require
shareholder approval of the issuance or
reservation of commeon stock or
securities convertible into common
stock under circurnstances which would
require shareholder approval under the
rules of the New York or American
Stock Exchange if the shares were then
listed on the New York or American
Stock Exchange. _

(8) Cumnuiative voting. A Federal stock
association may amend its charter by
substituting the following sentence for
the second sentence in the third
paragraph of Section §: *Each holder of
shares of common stock shall be entitled
to one vote for each share held by such
holder and there shall be no right to

cumulate votes in an election of
directors.”

(8) Anti-takeover provisions following
mutual to stock conversion. * " *

(c} Anti-takeover provisions. The
Office may grant approval to a charter
amendment not listed in paragraph {b)
of this section regarding the acquisition
by any person or persons of its equity
securities provided that the association
shall file as part of its application for
approval an opinion, acceptable to the
OTS, of counsel independent from the
association that the proposed charter
provision would be permitted to be
adopted by a corporation chartered by
the state in which the principal office of
the association is located. Any such
provision must be consistent with
applicable statutes, regulations. and
OTS policies. Further, any such
provision that would have the effect of
rendering more difficuit a change in
control of the association and would
require for any corporate action {other
than the removal of directors) the
affirmative vote of a larger percentage of
shareholders than is required by this
Part, shall not be effective unless
adopted by a percentage of shareholder
vote at least equal to the highest
percentage that wouild be required to
take any action under such provision.

- - - E 4 L

18. Section 552.5 is amended by:

8. revising the second sentence of
paragraph (a);

b. redesignating paragraphs (b)(1)
introductory text, (b)(1)(i), (b}(1)(ii). and
{b){(1) concluding text as paragraphs
(b}{1]{i) introductory text, (b)(1)(i)(A),

(B)(1)(G)(B). and (b}(1)(iii), respectiveiy, -

adding a new paragraph (b)(1)(ii), and
by revising newly designated
paragraphs (b){1)() introductory text,
{b)(1)(1){B) and (b)(1)(iif);

c. revising paregraph (b)(2);

d. adding & new paragraph (b)(3); and

. adding a new paragraph (d}).

The additions and revisions read as
follows:

§652.5 Bylaws.

(a) * * * Bylaws may be adopted,
amended or repealed by either
majority of the votes cast by the
shareholders at a legal meeting ora
majority of the board of directors. * * *

(b} * = ={1) Application requirement.

(i} Any bylaw amendment shall be
submitted to the OTS for approval if it
would:

- " L - L]

(B) Be incansistent with §§ 552.5.
552.6-1, 552.6—2, and 552.6—3 of this
part, with applicable laws, rules,
regulations or the association’s charter

or involve a significant issue of law or
policy, including indemnification,
conflicts of interest, and limitations on
director or officer liability.

{ii) Applications submitted under
paragraph (b)(1)(i) of this section shell
be subject to the applications processing
procedures set forth at § 516.2 of this
chapter.

(iii) Bylaw provisions that adopt the
language of the model bylaws set forth
in the OTS's Application Processing
Handbook, if adopted without change,
and filed with OTS within 30 days after
adoption, are effective upon adoption.

(2) Filing requirement. If the proposed
bylaw amendment does not involve a
provision that would be covered by
paragraph (b)(1) or (b){(3) of this section
and is permissible under all applicable
laws, rules, or regulations, then the
asscciation shell submit the amendment
to the OTS at least 30 days prior to the
date the bylaw amendment is to be
adopted by the association.

(3) Corporate governance procedures.
A Federal stock association may elect to
follow the corporate governance
procedures of: The laws of the state
where the main office of the association
is located; the laws of the state where
the association's holding company, if
any, is incorporated or chartered;
Delaware General Corporation law:; or
The Model Business Corporation-Act,
provided that such procedures may be
elected to the extent not inconsistent
with applicable Federal statutes and
regulations and safety and soundness,
and such procedures are not of tha type
described in paragraph (b){1) of this
section. if this election is selected, a
Federal stock association shall designate
in its bylaws the provision or provisions
from the body or bodies of law selected
for its corporate governance procedures,
and shall file s copy of such bylaws,
which are effective upon adoption,
within 30 days after adoption. The
submission shall indicate, where not
obvious, why the bylaw provisions meet
the requirements stated in paragraph
{b)(1) of this section.

L] - L[] - -

(d) Effect of subsequent charter or
bylaw change. Notwithstanding any
subsaquent change to its charter or
bylaws, the authority of a Federal stock
association to engage in any transaction
shall be determined only by the
association’s charter or bylaws then in
effect, unless otherwise provided by
Federal law or reguiation.

19. Section 552.6 is amended by:

a. revising the first and last sentences
in paragraph (a);

b. adding a sentence at the end of
paragraph (b);
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¢. revising paragraph (d}(1);

d. adding a sentanga at the end of
paragraph (e);

e. adding two sentences after the first
sentence in paragraph (f}(1);
£ re;ndt;nving paragmklll.v(l;1 ;ﬂ(a): and

g a g para .

The additions gax:g revisions read as
follows:

§552.86 Sharehoiders.

{a) Shareholder meetings. An apnual
meeting of the shareholders of the
association for the slection of directors
and for the transaction of any other
business of the association ILI.I be held
annually within 150 days after the snd
of the association’s fiscal year. * * *
All annuai and s meetings of
shareholders be held at such place
as the board of directors may determine
in the state in which the association has
its principal place of business, or st any
other convenient place the board of
directors may designate.

(b)* * * Notwi anything
in this section, however, a Federal stock
association that is wholly owned shall
not be subject to the ahareholder notice
requirement.

{d) Voting lists. (1) At least 20 days
before each meeting of the-sharshoiders,
the officer or agent having charge of the
stock transfer books for the shares of the
association shall make a complste list of
the stockholders of record entitled to
vote at such meeting, or any .
adjournments thereof, arranged in
alphabetical order, with the address and
the number of shares held by each. This
list of sharehalders shall be kept on file
at the bl;ome office of the association and
shall be subject to ins on by any
shareholder of recordm
stockholder's agent daring the entire
time of the meeting. The original stock
transfer book shall constitute prime
facie evidence of the stockholders
entitied to examine such list or transfar

or to vote at-any meeting of
stockholders. Notwithstanding anything
in this section, howwver, a Federal stock
association that is wholly owned shall

L3 L

not be subject to the voting list
requirements,
L4 - - L] -

(e)* * * ! a quorum is present, the
affirmative vate of the majority of the
shares represented at the meefing and
entitled to vote on the subject matter
shall be the act of the stockholders,
unless the vote of a greater number of
stockholders voting together or voting
by classes is required by law or the
charter. Directors, however, are elected
by a plurality of the votes cast at an
election of directors.

{f) Shareholder voting—{1) * * =
Proxies may be given telephonically or
electronically as long as the holder uses
a procedure for verifying the identity of
the shareholder. A proxy may designate
as holder a corporation, partnership or
company as defined in Part 574 of this
chapter, or other person. * * *

- - L] - -

(h) Informal action by stockholders. If
the bylaws of the association so provide,
any action required to be taken at a
meeting of the stockholders, or any
other action that may be taken at a
meeting of the stockholders, may be
taken without a mesting if consant in
writing has been given hy all the
stockholders entitled to vote with
respect to the subject matter.

20. Section 552?;‘31 is amended by:

a. adding a sentence at the end of
paragraph (a);

b. revising paragraph (b);

¢. adding a sentence after the first
sentence in paragraph (c);

d. revising the second sentence of
paragraph (e);

€. reviging the heeding of paragraph
(f) and paragraph ((1); and

f. revising parngradph k).

The additions and revisions read as
follaws:

§5526-1 Board of directors.
(a) * * * Directors need not be
stockholders unless the bylaws so

uire,
mﬁ)) Number and term. The bylaws
shall set forth a specific number of
directors, not a range. The number of
directors shall be not fewer than five nor
more than fifteen, unless a higher or
lower number has been authorized by
the Director of the Office or his or her
delegate. Directors shall be elected for a
term of one to three years and until their
successors are elected and qualified. If
a staggered board is chosen, the
directors shail be divided into two or
three classes as nearly equal in number
as possibls and one class shall be
elected by ballot-annually. In the case of
& converting or newly chartered
association where all directors shall be
elected at the first election of directors,
if a staggered board is chosen, the terms
shall be staggersd in length from one to
three years.

(c)* * * The board of directors shall
determine the place, frequency, time
and procedure for notice of such
meetings.

(e) * * * A director elected to fill a
vacancy shall be elected to serve only
until the next election of directors by
the shareholders. * * *

{f) Removal or resignation of directors.
(1} At a mesting of shareholders called

expressiy for that purpose, any director
may be removed only for cause, as
defined in § 563.39 of this chapter, by a
vote of the holders of a majority of the
shares then entitled to vote at an
election of directors. Associations may
provide for procedures regarding
resignations in the bylaws.

- - * - -

(k) Age limitation on directors. A
Federal association may provide a
bylaw on age limitation for directors.
Bylaws on age limitations must comply
with all Federal laws, rules and
regulations.

21, Section 552.6-2 is amended by
revising the first and fifth sentences of
paragraph (a); by removing the third and
l'om-gl sentences of paragraph (a), and
revising paragraph (c) to read as follows:

§5528-2 Officers.

(a) Positions. The officers of the
association shall be & president, one or
mare vice presidents, a sacretary, and a
treasurer or comptroller, each of whom
shall be slected by the board of
directors. * * * The offices of the
secretary and treasurer or comptroller
may be held by the same person and the
vice president may also be either the
secretary or the treasurer or compiroller.
L I

L] L] - L -

{c) Age limitation on officers. A
Federal association may provide a
bylaw on age limitation for officers.
Bylaws on age limitations must comply
with all Federal laws, rules, and

reguiations.
§5528 [Removed)
22. Section 552.8 is removed.

§852.11 [Amended)

23. Section 552.11 is amended by
adding the phrase “nonconfidential
portions of * in paragraph (b) between
the words “times,” and “its” in the first
sentence.

Appendix to Part 552 [Removaed)

24. The Appendix to part 552 is
removed.

PART 556—STATEMENTS OF POLICY
25. The authority citation for part 556

continues ta read as follows:

Authority: 5 11.5.C. 552, 559; 12 U.S.C.
1464, 1701}-3; 15 U.S.C. 1693-1693r.

§5556.1 and 558.17 [Removed)

26. Sections 556.1 and 556.17 are
removed. :
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PART 575—MUTUAL HOLDING
COMPANIES

27. The authority citation for part 575
continues to read as foliows:

Authority: 12 U.S.C. 1462, 1462a. 1463,
1464, 14674, 1828, 2901.

28. Section 575.9 is amended by:
- a.revising Section 1 of the Charter in
paragraph (a)(1); .

b. removing, in Section 5 of the
Charter in paragraph (a)(1), the sixth.
seventh, and ei; sentences in the last
paragraph;

c. revising Section 6 of the Charter in
pmsraph {a)(1):

Section 8 of the Charter in

parasraph (a)(1):

e. revising the signature blocks at the
end of the Charter in ﬂmgraph {a)(1);

f. revising para ]g;; (a)(2);

g- revising the
paragraph (a)(4); and

h. revising the last sentence of
paragtaph (a)(5).

The revisions read as follows:

§$875.9 Charters and bylaws for mutual
holding companies and their savings
sssociation subsidiaries.

(a) Charters and bylaws for mutual
holding companies—{1} Chartors. * * *
Charter

Section 1: Corporate title. The name of the

munul holding company is (the
“Mutoa) Company”).
- * L 4 - »

Saction 6. Directors. The Mutual Company
shall be under the direction of a board of
directors. The sutharizad number of directors
shall not be fewer than five nor more than
fiftsen, as fixad in the Mutusl Gom;
bylsws, excapt that the number of
may be decressed t0 & number less than five
or increesed to & number greater than fifteen
with the pricr approval of the Director of the
Office or his or her delegate.

Saction 8. Amendment. Adoption of any
preapproved charter amendment shall be
sffective after such preapproved amendment
has been approved by the members st a iegal
mosting. Any other amendment, addition,
change, or repsal of this charter must be
approved by the Office prior to approval by
the members nnlogalmnﬂngandlhallba
effective upon filing with the Office in
accordance with regulatory procedures.
Altest;

Secretary of the Associstion

By: —
President or Chief Executive Officer of
the Association

Atest

Secretary of the Office of Thrift

By

Director of the Office of Thrift
Supervision
Effactive Dats:

(2) Charter amendments. The rules
and regulations set forth in § 544.2 of
this chapter regarding charter
amendments and reissuances of charters
{including delegations and filing
instructions) shall be applicable to
mutual bolding companies to the same
extent as if mutual holding companies
were Foderal mutual savings
associations, except that, with respect to
the pre-approved charter amendments
set forth in § 544.2 of this chapter,

§§ 544.2(b)(1) and (b)(3) of this chapter
shall not apply to mutual holding
companies, and mutual holding
companies changing their corporate title
pursuant to § 544.2 3))(2) of this chapter
shall be required to comply with

§ 575.9(a)(3) of this part as well as

§ 543.1(b) of this chapter.

- L - - -

(4)* * * The model bylaws for
Federal mutusl savings associations set
forth in the OTS Applications
Processing Handbook shall also serve as
the model bylaws for mutual holding
companies, except that the term
“association” ennh time it appears
therein shall be replaced with the term
*Mutual Company’; secﬁon 11(e}
{extending leniency
members) and secuon 11(f) (rejection of
applications for accounts or
membership) shall be removed and the

parsgraphs of section 11

radesigna tudnmord.lnql
(5)* * * Mutual ho| companies
shall also be subject to the provisions of

§544.8 of this chapter.
- - - - -

Dated: November 20, 1996,

By the Office of Thrift Supervision.
Nicolas P. Retsinas,
Director.
[FR Doc. 96-30262 Filed 12-2-96; 8:45 am)
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