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the Office of Thrift Supervision (OTS) has com-
pletely overhauled its regulations dealing with set-
ting up, investing in and operating savings
associations’ subordinate organizations (sub-
sidiaries and service corporations). The rule draws
together in a new part 559 of the Code of Federal
Regulations provisions that had been scattered
throughout the code.

The regulation clarifies the calculation of federal
savings associations’ investment limits in their ser-
vice corporations. In addition to holding up to 3
percent of its assets in stock and loans to a service
corporation, a thrift may make additional loans to
a service corporation that are of the same type it
can make to a third party. Such loans are subject
to the same overall statutory investment limits as
apply to all loans and to certain additional safe-
guards specified in the new regulations.

In general, loans to any one service corporation
are limited to 15 percent of the thrift’s total capital,
and, in the aggregate, to 50 percent of the parent’s
total capital.

To further clarify investment options, the rule adds
a section dealing with pass-through equity in-
vestments, which are investments in entities such

assets or engage exclusively in activities permitted
for federal savings associations. Until now, these
investments have been discussed only in legal
opinions and policy statements. The proposal
simplifies certain investment requirements while
adding safeguards and puts them together in one
place.

The list of preapproved service corporation activ-
ities has been revised. The rule confirms that all
activities permitted for federal savings associa-
tions, except deposit taking, are preapproved for
service corporations. Also preapproved are addi-
tional activities that OTS has already routinely ap-
proved on a case-by-case basis.

Procedural requirements for thrifts to establish or
acguire a new operating subsidiary and to convert
an existing service corporation to an operating
subsidiary, or the reverse, also have been stream-
lined.

The final rule was published in the De-
cember 18, 1996, edition of the Federal Register,
Vol. 61, No. 244, pp. 66561-66579.

For further information contact:
Deborah Merkle (202) 906-5688
Susan Miles (202) 906-6798
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Office of Thrift Supervision

12 CFR Parts 545, 559, 560, 563, 567,
571

[No. 96—119]

RIN 1550-AA83

Subsidiaries and Equity Investments

AGENCY: Office of Thrift Supervision,
Treasury.
ACTION: Final rule.

SUMMARY: The Office of Thrift
Supervision (OTS or agency) is today
issuing a final rule updating and
substantially streamnlining its
regulations and policy statements
concetning subsidiaries and other
suberdinate-orgarizations im which
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savings associations haverownership
interests (including operating
subsidiaries and service corporations)
and equity investments {(including pass-
through investments). These
amendments are being made pursuant to
the Regulatory Reinvention Initiative of
the Vice President’s National
Performance Review {Reinvention
Initiative) and section 303 of the
Community Development and
Regulatory lmprovement Act of 1994
(CDRIA), which requires OTS and other
federal banking agencies to review,
streamline, and modify regulations and
policies to improve efficiency, reduce
unnecessary costs, and remove
inconsistent, outmoded and duplicative
requirements.

EFFECTIVE DATE: January 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Deborah Merkle, Project Manager,
Supervision Policy, (202) 806-5688;
Donna Deale, Manager, Supervision
Policy, (202) 906-7488; Susan Miles,
Senior Attorney, Regulations and
Legislation Division, {202) 906-+6798;.
Dean Shahinian, Senior Counssl for
Corporate Activities, Business
Transactions Division, (202} 906-7289;
or Deborah Dakin, Deputy Chief
Counsel, (202) 906-6445, Regulations
and Legislation Division, Chief
Counsel's Office, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, D.C. 20552.
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L. Background

Pursuant to section 303 of the CDRIA !
and the Administration’s Reinvention
Initiative, OTS began & comprehensive
review of its regulations in the spring of
1995. Early in that process, OTS
identified its regulations governing
operating subsidiaries, service
corporations and other equity
investments as one of the most
important areas for updating and
streamlining. Each regulation in this
area was reviewed to determine whether

" it was current and understandable;
imposed the least possible burden

112 U.5.C. 4803(a){1).

consistent with safety and soundness
and statutory requirements; addressed
subject matter more suited for handbook
guidance; and was writien in a clear,
straightforward manner. OTS also
sought industry input regarding staif’s
initial recommendations through an
industry focus group consisting of thrift
representatives, an industry trade
association, and OTS staff. The
consensus that emerged from this
process was that regulatory burden
could be reduced primarily by
enhancing flexibility and clarifying
investment options available to savings
associations, including operating
subsidiaries, service corporations, and
pass-through investments.

As a result of this review, OTS
identified a number of ways in which its
regulations could be revised to reduce
regulatory burden. On June 13, 1996,
OTS issued a notice of proposed
rulemaking.? The proposal reorganized
some regulations into a chart to
facilitate comparisons of the different
types of subordinate organizations;
replaced several application procedures
with more streamlined notice
requirements; standardized the
requirements applicable to pass-through
investments; revised the list of activities
preapproved for thrift service
corporations; removed regulations

-dealing with finance subsidiaries

{which have largely been replaced by
operating subsidiaries); and restated the
regulations in plain lan e.

'gl“.::lday 5 ﬁnafrule is s%.:l-gls%antially
similar to the June proposal, but
incorporates several changes and
clarifications in response to comments
received.

I1. Summary of Comments and
Description of the Final Rule

A. Genera! Discussion of the Comments
The pubhc comment penod on (he

regulations. Most commenters who
supported the proposal also made
suggestions for clarifications and
modifications, which are discussed in
the section-by-section analysis. Two
commenters, representing current or
potential competitors of savings
associations or their service
corporations, urged OTS not to adopt, or
to proceed more slowly with, changes
that would expand the list of
preapproved activities for service
corporations of federal savings
associations.

B. Section-by-Section Analysis

New Part 559—Subordinate
Organizations

OTS proposed to adopt a new Part
559, Subsidiaries, that would include all
of the agency’s regulations affecting
thrift subsidiaries. Commenters
generally agreed with OTS's view that
this reorganization will make it much
easier for savings associations to find
and use these regulations. OTS has
retitled this part as “*Subordinate
Organizations” in order to avoid
potential confusion arising from the use
of the term “subsidiary’’ both as a
generic term for a business organization
in which a savings association has an
ownaership interest and as a more
specific term used to describe a
narrower category of companies in
which the savings association’s
ownership interest is significant enough
to give it di or indirect control. A
federal savings association’s ownership
interest in a service corporation may not
be large enough to make that service
corporation a “subsidiary” of the thrift,
but the service corporation is still
subject to federal regulation under this
part because the savings association is
an owner of the service corporation.

Section 559.1 What Does This Part
Cover?

Ten commanters mcludmg six federal
savings associations, three trade
associations, and one mortgage guaranty
insurance corporation, submmed
comments.

Eight of the ten commenters
suppaorted OTS efforts to clarify,
consolidate, and reorganize these
regulations. They agreed that the
proposed regulatory changes will make
it easier to make investments in
subordinate organizations. Several
commenters specifically supported the
plain language drafting and
accompanying chart, stating that these
changes will be useful and will reduce
the burden of compliance with the

261 FR 29976 (June 13, 1996),

This section explains the scope of
new Part 559 and sets forth OTS’s basic
statutory authority over subordinate
organizations. No commenters
addrassed this section, which is adopted
as proposed, with minor technical
corrections.

Section 559.2 Definitions (new)

As OTS reviewed the comments
received on the proposal, it became
ciear that adding a definitional section
to Part 559 would help users to identify
more readily what types of entities are
affected by the various regulatory
provisions. New § 559.2 gathers in one
location definitions of key terms
describing different types of entities in
which savings associations may invest.
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These definitions are derived in large
part from existing regulatory definitions.
The term “subordinate organization™
encompasses all business organizations
in which a savings association has a
direct or indirect ownership interest
except where that ownership interest
has been acquired through the use of the
savings association’s pass-through
investment authority (discussed below).
“Subsidiary™ is defined using language
taken from the Federal Deposit
Insurance Corporation’s regulations
governing notices filed for savings
association subsidiaries, 12 CFR
303.13(a)(1996). This definition turns
primarily on whether an association has
control of the entity in which it invests.
For these purposes, OTS will use its
standard definition of “control,” which
appears in its change-of-control
regulations, 12 CFR Part 574.
“Operating subsidiary” is defined as
any entity that satisfies the operating
subsidiaty requirements of new §559.3
and is designated as an operating
subsidiary by the investing association.
There are three basic characteristics of
an operating subsidiary: {a) a majority of
its voting shares must be owned by the
investing association; {b) it must be
controlled by the association; and {c) it
nay engage only in activities that are
permissible for the association. '‘Service
corporation” is defined as any entity
that satisfies the service corporation
requirements of new §559.3 and the
authorizing statute, 12 U.5.C.
1464(c){4)(B), and is designated as a
setvice corporation by the investing
association. Service corporations may
engage in activities reasonably related to
the operation of a financial institution.
However, the amount of funds a federal
savings association may invest in
service corporations is limited (as
discussed below). “Lower-tier entity,” a
new term, includes all business
organizations in which an operating
subsidiary, service corporation, or other
subordinate organization has an
ownaership interest. It includes entities
often commonly referred to as “second-
tier service corporations'’ or *“‘service
corporation subsidiaries.” “GAAP-
consolidated subsidiary™ is a newly
defined term that describes all operating
subsidiaries and any service
corporations or lower-tier entities that
are consolidated with a savings
association for purposes of filing reports
in accordance with Generally Accepted
Accounting Principles (GAAP).

Section 559.3 What Are the
Characteristics of, and What
Requirements Apply to, Subordinate
Organizations of Federal Savings
Associations?

Section 559.3 (proposed as § 559.2)
authorizes federal savings associations
to establish or acquire operating
subsidiaries and service corporations.
Most of this section takes the form of a
chart that lists and cornpares the
different characteristics of, and
requirements that apply to, operating
subsidiaries and service corporations
(including lower-tier entities in which
these companies invest). The chart is
derived in large part from the current
regulations at 12 CFR 545.74 (service
corporations) and 545.61 (operating
subsidiaries}. Where appropriate, and
{for ease of reference, it cross-references
other applicable OTS regulations that
have been the subject of frequent
questions to the.agency. The chart
reiterates that, in addition to
preapproved service corporation
activities, a federal thrift may continue
to apply to OTS for case-by-case
approval for a service corporation to
engage in any activity that is reasonably
related to the operation of a financial
institution.

Commenters thought the chart would
be a comprehensive and concise
reference source that would make it
easier to compare these two structures
and determine which best fits the
association's needs.

Commenters addressed several -
substantive areas covered by the chart-
Preemption

The regulation sets forth OTS's long-
standing position that state law is
preempied for operating subsidiaries 1o
the same extent as it is for the parent
federal savings association. OTS has
teken this position because an operating
subsidiary—which may only engage in
activitiés permissible for its parent
federal savings asscciation and must be
controlled by the investing savings .
association—is treated as the equivalent
of a department of the parent thrift for
regulatory and reporting purposes. In
the past, OTS has not preempted state
law for service corporations because
service corporations are not so closely
tied to the parent thrift.

One comnenter asked that we
reexamine whether state law shouid be
preempted for those service
corporations that must be incorporated
in the state where the parent federal
savings association is incorporated
{commonly referred to as first-tier
service corporations). Alternatively, this
commenter urged that QTS consider

relaxing or eliminating the requirement
that first-tier service corporations {in
contrast 1o operating subsidiaries and
lower-tier entities) must be organized in
the state where their parent thrift has its
home office. The commenter argued that
§ 5(c)(4)(B) ofthe Home Qwners’ Loan
Act {HOLA) only requires that a service
corporation be incorporated in the
federal savings association’s home state
where a service corporation is owned by
more than one savings association.

Upon review, QTS continues to
believe that state law should not be
preempted for service corporations of
federal savings associations to the same
extent that it has been for federal
savings associations and their operating
subsidiaries. Service corporations
engage in activities that are related to
and promote, but go beyond, those
permitted for federal savings
associstions themselves. in contrast,
operating subsidiaries engage only in
activities that could be conducted at the
parent thrift level. Additionaily, unlike
an operating subsidiary, a service
corporation need not be controlled by
its parent thrift. Moreover, a federal
thrift may only invest a small portion of
its assets in service corporations, while
no such limits apply to operating
subsidiaries. These distinctions make
service corporations less critical to the
operations of federal savings
associations. Therefore, to date QTS has
concluded that broad federal
preemption for service corporations is
not necessary to facilitate the safe and
sound operation of federal savings
associations, to enable federal savings
associations to conduct their operations
in accordance with the best practices of
thrifi institutions in the United States,
or to further other purposes of the
HOLA. Although.the agency could
promulgate preemptive regulations if
circumstances warranting federal
preemption arise, the agency does not
believe such circumstances exist at this
time. Accordingly, service corporations
continue to be subject to state law
except where state law comes into direct
conflict with federal law.

The home-state incorporation
restriction that the commenter
alternatively suggests that OTS relax or
eliminate is a statutory requirement
found at HOLA § 5(c}(4](B}. That section
provides that federal savings
associations may make investments “in
the capital stock, obligations, or other
securities of any corporation organized
under the laws of the State in which the
Federal savings association’s home
office is located, if such caorparation's
entire capital stock is available for.
purchase only by savings associations of
such State and by Federal savings
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associations having their home offices
in such State."” ? The most natural
reading of this language is that a service
corporation must both: (a) be organized
in the parent thrift's home state, and (b)
sell capital stock only to thrifts that
have their home offices in that state.
This is how OTS and its predecessor
have long read the statute. QTS does not
have the authority to override the
statute. Nevertheless, OTS would
support a statutery change eliminating
the home state incorporation
requirement. In our view, this
requirement is an unnecessary
procedural hurdle with no connection
to safety and soundness.

Inapplicability of HOLA Section 5(c}
Investment Limits to Service
Corporations

One trade association commenter
representing competitors of federal
savings associations reiterated a
comment it bad submitted on OTS"s
Lending and Investment proposal. It
argued that OTS should aggregate
commercial loans made by a federal
thrif’s service corporation with
commercial loans made by the thrift
itself for purposes of calculating
investment limits under section
5(c)(2){A}. To do otherwise, it argues,
would circumvent Congress’ intent to
establish a ceiling on commercial loan
activity by savings associations,

The requirement that a service
corporation’s commercial loans be
aggregated with those of the parent thrift
to determine compliance with the
limitation on commercial loans was
previously established by OTS
reguiation, not the HOLA. This
requirement was removed by the final
Lending and Investments Rule, effective
as of October 30, 1996.4 As discussed in
the preamble to that regulation, the
statutory language imposing investment
limits on commercial lending by savings
associations nowhere refers to loans
made by service corporaticns.$
Similarly, section 5(c}{4)(B) of the
HOLA, which authorizes investments in
service corporations of up to 3% of a
thrift’s assets, does not contain any

312 U.S.q. 1464(c){4)(B} lemphasis added).

4 61 FR 50951 (September 30, 1996).

5 We also note that on September 30, 1996,
following publication of the January Lending and
Investment proposal setting forth OTS's
interpretation of HOLA section §{c)(2}(A}, the
Economic Growth and Regulatory Paperwoik
Reduction Act of 1996 ("EGRPRA") anhanced the
commercial lending suthority of federal thrifts
under HOLA section 5{c)(2}(A). raising it by an
additional 10% of assats for commercial loans made
10 small busineazes. In amending this section,
Congress did not in either statutory language or
legislative hiatory indicate disapproval of OTS's
interpretation of this provision or the HOLA sarvice
corporation provision.

sublimit on commercial iending by
service corporations.

Accordingly, as proposed, the chart
that appears in § 559.3 reiterates that
loans and investments made by service
corporations are not subject to the limits
that apply to federal savings
associations under HOLA section 5(c).

Structure of Operating Subsidiaries and
Service Corporations

One commenter specifically
supported the provisions in the chart
that streamline the procedure for
converting service corporations to
operating subsidiaries or operating
subsidiaries to service corporations. We
reiterate that a savings association
converting its service corporation to an
operating subsidiary must be certain
that the activity is permissible for a
federal savings association.

Two commenters also suggested that
the chart should address whether an
operating subsidiary may be structured
as a limited partnership or limited
ligbility company (LLC).% Both of these
forms of organization limit the liability
of their owners to the amount of their
investment in much the same way as the
liability of a stockholder of a
corporation is limited. While OTS
expects that the vast majority of
operating subsidiaries will continue to
be structured as corporations, in the
interest of increasing federal thrifts’
flexibility in structuring their
operations, the agency has modified the
chart by removing specific references to
“incorporation’”. An operating
subsidiary must still satisfy the basic
requirements of majority ownership
interest, limited liability, and effective
operating control. Not all forms of
organization will mest those
requirements. OTS will therefore
continue to address requests by thrifts to
establish an operating subsidiary in a
noncorporate form on a case-by-case
basis through its § 559.11 notice and
review process. Organizational forms
that meet the requirements of the
regulation and do not present safety and
soundness concerns will be permitted.

The chart has been similarly amended
to give service corporations the
potential to be organized in other forms.
EGRPRA amended the Bank Service
Corporation Act to confirm that first-tier
bank service corporations may be
established as LL.Cs. HOLA was not
similarly amended. Nothing in
EGRPRA's legislative history or the

¢ LLCs are a relatively new form of business
organization, thm have cerikin advantages of both
the corporate and partnership forms of ownership.
They have i ingly popular b the
Internal Revenue Sarvice bas atlowed LLCs meeting
certain requirements to be taxed as partnerships.

legislative history of the HOLA
addresses whether savings association
service corporations may be organized
as LLCs. Absent such guidance, QTS
wiil follow its standard practice of
interpreting the HOLA in a manner that
does not elevate form over substance.
Thus, OTS believes the HOLA
authorization to invest in service
corporations should be read to permit
any organizational form that provides
the same basic protections as the
corporate form of organization,
including limited liability. Any
proposal to organize an LLC or a limited
partnership as a first-tier service
corporation will be carefully reviewed
in the §559.11 notice process to
ascertain whether liability will in fact be
limited and whether any other safety
and soundness concerns are presented.

Consolidation of Operating Subsidiaries
with Their Parent Savings Associations

One commenter urged OTS to amend
the chart to allow for waiver of the
requirement that operating subsidiaries
are generally consolidated with their
parent thrift for purposes of investment
authority and other regulatory '
requirements. OTS does not believe that
a specific waiver provision is necessary.
OTS reguiations already provide, at 12
CFR 500.30(a), that the OTS Director
*“may, for good cause and to the extent
permitted by statute, waive the
applicability of any provision of this
chapter.” That provision covers all OTS
regulations except for those containing
statuterily mandated provisions.
Because the operating subsidiary form
of crganization is permitted by, but not
specifically addressed in OTS’s
statutory authority over federal savings
associations, most requirements
governing operating subsidiaries are not
mandated by statute. OTS will review
any requests to waive a consolidation
requirement on a case-by-case basis to

* determine whether pood cause exists.

OTS has also modified provisions of
the chart summarizing the capital and
Qualified Thrift Lender {QTL)
requirements to reflect changes made to
the undertying regulations.in this or
other recently adopted OTS regulations.
Other technical, non-substantive
changes have been made to make the
chart easier to understand.

Section 559.4 What Activities Are
Preapproved for Service Corporations?

This section (proposed as § 559.3}
replaces the list of preapproved
activities found in current § 545.74(c).
This section dees not purport to list all
possible activities that may be
permissible for service corporations of
federal savings associations, but onty
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those that have been preapproved and
may be conducted by well-run
institutions upon notice to OTS. Other
unlisted activities that are reasonably
related to the operation of financial
institutions will be considered on a
case-hy-case basis upon application to
OTsS.

The proposal revised the list of
preapproved activities to:

¢ Affirm that any activity a federal
thrift may conduct directly, except
deposit-taking, is preapproved for a
service corporation. when conducted in
the same manner as allowed at the
federal savings association level. This
includes all activities listed in the
HOLA and Part 560, as well as other
incidental powers addressed in OTS
legal cpinions and guidance.

* Inciude certein activities that the
OTS already routinely approves on a
case-by-case basis.

* Allow business and professional
activities that involve financial
documents, financial clients, or are
generally finance-related to be
performed for any person.

e Permit a limited number of services
that have not been previously
authorized, but are reasonably related to
the operation of a financial institution
and have been permitted for bank
operating subsidiaries or bank service
corporations.

e commenters thought the
proposed additions to the list of
preapproved activities for service
corporations would be helpful in a
variety of ways: business plens could be
developed more efficiently; uncertainty
over whether activities are permissible
would be eliminated; and, as a result,
federal savings associations could
function more efficiently.

One commenter requested that the
agency clarify that the presence of an
activity on the list of preapproved
activities does not necessarily imply
that federal savings associations cannot

Auct 88 v Y. lhigs
correct, but it should also be noted that
the activities listed in the regulation
may be conducted without being subject
to the same limits that apply to the
parent federal savings association
except where specifically provided. For
example, service corporations may
perform some services for third parties
that the federai savings association may
only perform for itself.

One trade association commenter
representing competitors of savings
associations argued that the proposed
regulation would expand the activities
permissible for service corporations too
far. It only supported the modification
of preapproved activities to include
those previously authorized and

(1t L0 y d

permitted for bank operating
subsijdiaries or bank service
corporations. This commenter also
objected to permitting preapproved
"financial-related” or “‘credit-related
activities to be performed for anyone
{rather than only primarily for financial
institutions), and characterized the
proposal’s changes as *'substantive
modifications that go beyond regulatory
burden reduction.”

OTS does not agree. The effect of
today's amendments is not to expand
the scope of permissible service
corporation activities. The service
corporation regulation has never
purported to list al “permissible”
activities of service corporations of
federal savings associations, but only
those “‘preapproved.” Under both the
current and the new regulation, federal
savings associations may apply to OTS
for approval of any proposed service
corporation activity that is *“reasonably
related” to the activities of federal
savings associations and other financial
institutions.” OTS believes that once it
has become familiar with an activity
and determined that it is “'reasonably
related,” the activity should be added to
the preapproved list. No purpose is
setved by requiring well-run institutions
to file applications (rather than natices)
to engage in these activities, pay higher
fees, and wait for agency approvals.
Today's action merely reduces the
procedural hurdles that service
corporations of well-ruri federal savings
associations must scale before engaging
in certain permissible activities by

-replacing application requirements with

notice requirements.

Of course, savings associations may
continue to ap})iy to OTS for case-by-
case approval for their service
corporations to engage in activities not
on the preapproved list, or for the
service corporation to provide services
to a broader range of customers than

hose-specifiedfo DITIE categ
activities on the preapproved list.

Today's additions to the preapproved
list will place federal thrifts on a more
level playing field with competitors
{including non-depository financial
institutions) by allowing thrift service
corporations tc engage in profitable
businesses that do not carry significant
risks and that may be synergistic with
the core thrift business.

Mortgage Insurance

OTS requested comment on whether
service corporations should be
permitted to engage in activities related

7 See the intreductory text to current 12 CFR

545.74(c)(1996). See also § 550.3(a)(2)(i) of today's
fina! rule.

to private mortgage insurance {mortgage
insurance). As part of its recent
Conlflicts of Interest, Corporate
Opportunity, and Hazard Insurance
rulemaking,® OTS has removed § 563.44
of its regulations, which had
significantly limited the mongage
insurance activities of federal savings
associations and their subordinate
organizations, by, among other things,
limiting the circumstances under which
a savings association couid insure any
ican with a mortgage insurance
company in which it had a significant
direct or indirect interest.

One trade association commenter
urged OTS not to make underwriting
mortgage insurance a preapproved
activity for service corporations and to
proceed with caution in allowing
service corporations to enter the
merigage insurance business, This
commenter believed that mortgage
insurance underwriting presents
different risks than other insurance
products because. among other reasons,
it is non-cancelable, its premium is
fixed for the duration of the policy, and
it covers the riskiest type of single-
family mortgage. If underwriting
mortgage insurance is permitted, this
commenter believed OTS should require
an application, separate capitalization of
the subsidiary, and arms’ length
transactions.

A second commenter. urged OTS to
make underwriting of captive mortgage
reifisurance ("CMR”’) (reinsurance
solely of loans originated by an
affiliated federal savings association and
insured hy a primary mortgage
insurance provider) a preapproved
activity. This commenter peinted out
that the mortgage insurance industry is
a highly regulated industry subject to
comprehensive state and federal
insurance regulatory requirements and
aversight, as well as the ongoing
scrutiny of the mortgage lending

SSU Y A SeConds arkeis. e
commenter specifically did not address
the direct underwriting of mortgage
insurance or general reinsurance of
mortgage insurance.

Based on this commenter’s
description of CMR, it appears that CMR
could be an activity “‘reasonably related
to the activities of financial
institutions.” At this point. however,
OTS believes that the underwriting of
captive mortgage reinsurance and other
mortgage insurance-related activities
should be considered on a case-by-case,
rather than a preapproved, basis. This is
consistent with the approach OTS has
generally taken when authorizing new
service corporation activities in order to

*61 FR 60173 (November 27, 1996},
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gain additional supervisory experience
with a particular business over time
before prescribing standards for -
preapproval. A savings association that
is interested in conducting reinsurance
activity through a service corporation
may file an application with the agency
describing how it would propose to
conduct the activity and what
safeguards it weuld put in place.

In addition to the activities listed as
preapproved in the proposal. the final
rule adds two activitigs that the Federal
Reserve Board, on September 6, 1996,
proposed to authorize for bank holding
companies: (1) finance-related -
management consulting and
management consulting for financial
institution clients; and (2) printing and
selling checks and related documents, If
the Federal Reserve's rule is adopted in
final form, these activities will
automatically become authorized for
bank service corporations by aperation
of 12 U.S.C. 1864{f}.

In its propoesal, OTS signalled its
intent to review activities authorized for
bank service corporations in making
additions to the preapproved list.
Although the two activities described
above have not yet been adopted in final
form by the Federal Reserve Board, they
are.clearly “reasonably related” to the
business of financial institutions and,
unlike the reinsurance activities
described above, do not require
significant capital or present other novei
issues. Accordingly, the two activities
i:ave been added to the preapproved

ist.

Section 559.5 How Much May a
Savings Association Invest in Service
Corporations or Lower-Tier Entities?

Proposed § 559.4 (now § 559.5)
replaced § 545.74(d), and reiterated that
a federal savings association may invest
in the aggregate 3% of its assets in one
or more service corporations as long as
the excess investment over 2% serves
primarily community, inner city, or
community development purposes. The
proposal simplified the rules governing
when a federal savings association may
make loans to service corporations
separate from the 3% of assets limit.
Under the proposal, the only restrictions
were that such additional loans: (1) be
authorized elsewhere under the HOLA;
(2) satisfy applicabie percentage of
assets limits (e.g., 10-20% of assets for
commercial loans}; and (3) comply with
the loans-to-cne-barrower (LTOB)
regulation.

Commenters generaily agreed that the
proposal would significantly condense
and simplify the rules governing when
a federal savings association may make
loans to service corporations separate

from the 3% of assets limit. Two
commenters supported the proposed
changes to these limits, believing that
simplification would help institutions
operate more efficiently. One thought
the proposed changes would enhance
growth opportunities without
undermining the parent’s safety and
soundness and allow greater flexibility
within multiple service corporation
structures. :

Two commenters, however, expressed
concern with the requirement that loans
by a thrift to its service corporations and
lower-tier entities comply with the
LTOB regulation. They argued that
under the current regulation, some
institutions are making loans in a safe
and sound manner, not posing
significant concentration risks, and are
exceeding the thrift'’s LTOB limits. After
reviewing the commenters’ concerns,
we agree that there are better ways to
promaote the goals of limiting and
prudently diversifying the risks
presented by savings associations’ loans
to subordinate organizations. In
fashioning a final rule, we looked at not
only the protections provided by LTOB,
but also those afforded by the capital
regulation and the HOLA section 5(c)
investment limits.

The final rule continues to allow
federal thrifts the flexibility to place
loans to service corporations or lower-
tier entities in-either the HOLA section
5(c){4)(B) investment category (service
corporation investments), or another
applicable HOLA investment category
(e.g.. HOLA section 5(c)(2)(A)'s
commercial lending authority),
provided they have available capacity in
the chosen category. Section 559.5 does
not further timit the amount of such
loans to a thrift’s GAAP-consolidated
subsidiaries (regardless of whether such
GAAP-consolidated subsidiaries are
service corporations or lower-tier
entities). OTS believes that there is no
need to impose separate limits on loans
to GAAP-consolidated subsidiaries for
severai reasons. First, if the GAAP-
consolidated subsidiary is engaged only
in activities permissible for a national
bank, its structure and risk are the
equivalent of those of a traditional
national bank operating subsidiary.
Pursuant to 12 CFR 32.1{c], a national
bank's loans to its operating subsidiaries
are not subject to lending limits.
Second, if the GAAP-consolidated
subsidiary is engaged in activities that
are not permissible for a national bank,
the savings association must deduct its
entire debt and equity investment in
calculating its core capital under 12 CFR
567.5(a)(2)(iv), regardiess of the
authority under which such investments
are made. As a result, even if the thrift

were to lose its entire investment, there
wontld be no adverse impact on its
regulatory capital compliance. This
provides assurance that such loans, if
made, will not adversely affect the
viability of a federal savings association.
Therefore, we do not believe that any
additional limitations under § 559.5 are
necessary for GAAP-consolidated
subsidiaries.

For subordinate organizations that are
not GAAP-consolidated subsidiaries,
§559.5 has been revised from the
proposal to impose a limit of 15% of the
thrift’s total capital on loans to any one
subordinate crganization. The
regulation further imposes a 50% of
total capital aggregate limit on loans to
all suberdinate organizations that are
nat GAAP-consolidated subsidiaries, By
contrast, the proposed rule would have
subjected all loans to a service
corporation (even if GAAP-
consolidated) and to its lower-tier
entities to an aggregate 15% of capital
limit. .

Ta determine compliance with the
15/50" limits of the final rule, a thrift’s
loans to the subordinate organization
must be aggregated with loans made by
any CAAP-consolidated subsidiary to
that suberdinate organization. The
Regional Director may modify the 15/50
limits on & case-by-case basis for safety
and soundness reasons.

One commenter requested
clarification that the additional loan
authority is a separate authority from
the HOLA section 5(c)(4)(B) investment
authority, and not something that is
lirnited to situations where that
authority has been exhausted. This is
correct.

A commenter requested that, where
an entity may be considered either a
service corporation or a pass-through
entity under § 560.32 (discussed below),
OTES clarify that the investment could be
apportioned between the two
authorities. OTS's longstanding position
remains that investments that are
authorized under two or more separate
provisions of law may be made under
gither provision, or allocated between
bath provisions, to the extent that the
savings association has remaining
investment authority available under
the applicable limits.

Subpart B~Regulations Applicable to
All Savings Associations

Section 559.10 How Must Separate
Corporate Identities be Maintained?

This section describes what a savings
association and its subordinate )
organizations must do to establish and
maintain separate identities. The
purpose for these requirernents, derived
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from current §§ 545.81(f), 563.37, and
571.21, is to reduce the potential for
customer confusion or for a court to
hold the parent liable for the
subordinate organization’s conduct or
obiigations. Two commenters
specifically supported this section. One
of these commenters noted generally,
however, that corporate separateness
should not unnecessarily restrict the
ability to advertise and cross-market
products. OTS does not believe that the
continuation of these long-standing
requirements will in any way hamper
the ability of a savings association and
its subordinate orgenizations to
advertise or cross-market each other's
products. The section is being adopted
as proposed.

Section 559.11 What Notices Are
Regquired to Establish or Acquire g New
Subsidiary or Engage in New Activities
Through an Existing Subsidiary?

This section combines and
streamlines the overlapping notice
requirements currently contained in

§§ 545.74(b)(2), 545.81(c), and 563.37(c).

Two commenters expressly supported
the streamlined notice and application
proceduras. This section is being
adopted as proposed.

Section 559.12 How May a Subsidiary
of a Savings Association [ssue
Securities?

OTS proposed this section to replace
current § 563.132, requiring that a
savings association notify OTS before a
subsidiary issues securities. The
proposed section also incarporated
requirements from current § 545.82
{finance subsidiaries of federal savings
associations) requiring that securities
issued by all subsidiaries indicate that
they are not covered by federal deposit
insurance and may not be catled or
accelerated in the event of the savings
association’s insolvency.

One commenter requested
clarification that § 559.12 does not
apply to securities issuances to the
parent or for a subsidiary’s own
corporate needs (as compared to issuing
securities to a third party and
forwarding the proceeds to the parent),
arguing that such issuances were not
cavered by § 563.132 or § 545.82 and
that applying the regulation to such
issuances would increase regulatory
burden. OTS has reexamined the scope
of not only §§ 563.132 and 545,82, but
also the notice requirements of new
§559.11, which requires savings
associations to provide OTS with 30-
days advance notice before conducting
2 new activity in a subsidiary. OTS has
always considered the issuance of
securities to be an activity covered by

these provisions. Issuance of securities
by a subsidiary, especially if the parent
savings association expects to transfer
any assets or make any guarantees in
connection with the issuance, is a
matter of which the regulator needs to
be aware.

Upon review, however, OTS believes
that its supervisory concerns.can be
satisfied hy receiving initial notice that
the subsidiary will be issuing securities.
The more detailed reporting
requirements of proposed § 559.12 have
been replaced by a less burdensome
recordkeeping requirement so that the
examination process can thereafter.
monitor the actual securities issnances.
Accordingly, a savings association must
notify OTS under §559.11 before it
initially issues securities through a
subsidiary, regardless of the purpose to
which the proceeds will be put.
Thereafter. no further notices are
required, but savings associations and
their subsidiaries should maintain
records of their securitiss issuances
under § 559.12 available for review by
OTS examiners for as long as the
securities are outstanding. Section
559.12 has been modified accordingly.

Section 559.13 How May a Savings
Association Exercise its Salvage Power
in Connection With its Service
Corporation or Lower-Tier Entities?

This section replaces the application
procedure for salvage investments of
current § 563,38 with a 30-day notice
Tequirement. In its notice, an institution
must fully document its additional
investment in a service corporation or a
lower-tier entity in a manner that
demonstrates how its action is
consistent with safety and soundness
and document cther salvage alternatives
considered. If the agency has concerns,
it may take objection to, or grant
conditional approval of, a notice to
exercise such salvage power. One
commenter expressly supported the
change to a notice requirement.

This section is being adopted as
proposed, with one modification. -
Language is being added to emphasize
that investments made using salvage
power authority are, as they have
always been. considered investments for
purposes of the capital regulation. Thus,
for example, a salvage investment in a
nonincludable subsidiary would be
deducted in calculating the thrift’s
capital.

Amendments to Part 560—Lending and
Investment

OTS also proposed ta add certain
provisions dealing with subordinate
arganizations and equity-related
investments, such as service

corporations, pass-through investments
and de minimis investments to Part 560,
Lending and Investments. These
additions will make that part a
comprehensive resource for users
seeking information on federal savings
associations’ lending and investment
authorities.

Section 560.30 General Lending and
Investment Powers for Federal Savings
Associations

In ths interest of completeness, OTS
proposed to add several equity-related
investments to the lending and
investment powers chart contained in
this regulation. Investments in the
following entities are being added as
praposed: Small business investment
corporations chartered pursuant to
§301(d) of the Small Business Act;
open-end management investment
companies; and service corporations,
The chart has also been modified to
reflect recent statutory amendments
enhancing and clarifying federal savings
associations’ educational, credit card,
and small business lending authority
enacted as part of EGRPRA. Finally, the
chart is being amended to clarify that
liquidity investments are autharized
under 12 U.5.C. 1464(c)(1}{M) as long as
they are of a type that would qualify as
liquid asset investments under 12 CFR
part 566. The maturity limitations of
that part generally do nat affect this
authorization. This carries forward
language from former 12 CFR 545.71
that was inadvertently omitted from the
final lending and investment rule when
liquidity investments were added to the
chart.

Section 560.32 Pass-Through
Investments

This new section codifies federal
savings associations’ authority to invest

- in entities, such as limited partnerships

and mutual funds, that hold only assets,
and engage only in activities,
permissible for federal savings
associations. By clarifying the rules
applicable to pass-through investments,
this section enhances savings
associations’ access to this investment
option. The section also establishes
uniform safety and soundness
constraints, ensuring that the QTS is
aware of, and has the opportunity to
object to, any mave by a thrift to place
significant amounts of its assets under
the nfperating contrel of third parties.

A federal savings association’s ability
io make pass-through investments is
derived from the same incidental
authority pursuant to which it invests in
operating subsidiaries. Pass-through
entities differ from operating
subsidiaries, however, in that a thrift
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must have majority ownership of an
operating subsidiary but may not
control a pass-through entity. Unlike &
service corporation, which is usually
structured as a corporation and which
may potentially engage in a broader
range of activities than a federal savings
association, pass-through investments
{except for investments made primarily
in order to use a corperation's services
under § 560.32(bj(5)(v)) may take the
form of stock investments only with
special approval from OTS and may
only be made in entities that engage in
activities that a federal savings
association could conduct directly.

Investments that satisfy the
conditions enumerated in this section
will not require advance notice to OTS.
A savings association must provide
written notice to OTS before making any
pass-through investment that does not
meet those standards. OTS will review
these notices and may object or impose
conditions for supervisory, legal, or
safety and soundness reasons.

Loans that a savings association
makes to an entity in which it has made
a pass-through equity investment will
be subject to the LTOB rule in the same
manner &s loans by a savings association
to any third party. Absent particular
safety and soundness concerns, such
loans will not be aggregated with pass-
through equity investments made
pursuant to this section for purposes of
either LTOB restrictions or restrictions -
under this section.

Commenters supported codifying
pass-through investments because the
requirements would be more clearly set
forth and the approval process would be
more predictable.

One commenter requested that OTS
confirm that the restrictions applicable
to pass-through investments do not
apply to operatjng subsidiaries. A
thrift’s investment in its operating
subsidiary is not subject to the
restrictions set forth in this section.
Pass-through investments made by an
operating subsidiary would, however,
be subject to this section,

Two commenters argued thar 1.1.Cs
should be a preapproved structure for
pass-through investments. OTS agrees
that LLCs should be a preapproved pass-
through investment structure, as they
offer a number of benefits to thrifts
while containing adequate safeguards.
Consistent with other preapproved
entities, LLCs are generally structured to
provide a thrift with limited liability
egual to the amount invested. OTS
believes that by preapproving this
structure for potential pass-through
investments, thrifts will enjoy greater
flexibility and a lower regulatory

burden. especially in the community
development area.

Section 560.36 De minimis
investments

This section (propesed as § 560,33}
specifically confirms that a federal
savings association may make de
minimis equity investments in
community organizations in which
national banks may invest. Total
investments made under this section
may not exceed the greater of ¥a of 1%
of an association’s total capital or
$100,000.

Two commenters argued that OTS
should increase the permissible
investment for well-capitalized, CAMEL
1- or 2-rated institutions to 5% of
capital, in the aggregate, so long as
deducting the investment from capital
would not cause the institution to fall
into a lower capital category and up to
10% of capital on application to OTS.
This would parallel limits for national
banks under 12 U.S.C. 24 (Eleventh) and
12 CFR part 24.

The HOLA does not contain a
provision paralleling the authority of 12
U.S.C. 24 (Eleventh). However, OTS and
its predecessor have long recognized
that a federal savings assaciation’s
incidental powers include the ability to
make charitable contributions that assist
its community. New § 560.36 allows
thrifts to contribute to their
communities by making equity
investments in community
organizations that do not exceed what
they could otherwise generally directly
contribute and deduct for tax purposes.
Because this is a new regulation and
federal thrifts have other community
development investment options not
available to national banks, QTS is not
inclined to increase the de minimis
limit at this time.

In this regard, we note that federal
thrifts may, in addition to the de
minimis authority set forth under this
section, make community-related
investments through their 3% of assets
service corporation investment
authority. The HOLA, in fact, requires
that a thrift wishing to take full
advantage of its authority to invest up
to 3% of its assets in service
corporations must dedicate at least 1%
of those assels to investments promoting
community, inner-city, or community
development purposes. Additional
investments may also be possible using
an operating subsidiary, lower-tier
entity, or pass-through investment.
Accordingly. this section is adopted as
proposed, with the limits proposed.

Amendments to Other Regulatory
Sections

Section 545.74 Service Corporations

The bulk of this section has been
incorporated into new part 559,
Subordinate Organizations. The one
exception is the safeguards that apply to
szcurities brokerage activities of service
corparations, which have been governed
by 12 CFR 545.74(c}(4). OTS proposed
to amend this paragraph to remove a
prohibition against savings associations
contracting with third parties far
sucurities brokerage activities, but to
otherwise leave it unchanged while the
agency considered whether to
incorporate this paragraph into part 559
or to modify the safeguards and appiy
them to all securities sales programs
taking place on thrift premises by any
entity, including service corporations,
affiliates, and third party broker-dealers.

One commenter addressed this issue.
The commenter supported the removal
of the prohibition on federal savings
associations contracting with third
parties for securities brokerage
activities, but argued that all of
§ 545.74(c}4) duplicates exdisting
regulations and interagency guidelines
and should be removed. At this point,
the agency has decided to deal with the
broader issues of securities sales on
association premises, including sales by
service corporations, as part of a later
rulemaking. This comment will be
considered as part of that rulemaking.
Accordingly, §545.74(c}{4) is being
amended and retained as § 545.74,
"“Securities Brokerage,"” to better reflect
its new scope.

Section 545.77 Real Estate for Offices
and Related Facilities

This section was not addressed in the
propasal. It sets forth federal savings
associations’ incidental authority to
acquire real estate for their current and
anticipated future office needs. The
section is being recodified as new
§ 560.37 without substantive change.

Section 545.82 Finance Subsidiaries

The proposal proposed to remove this
section and to deem all existing finance
subsidiaries to be operating subsidiaries.
All of the functions performed by
firance subsidiaries may already be
done with fewer restrictions by an
operating subsidiary. The two
commenters addressing this section
supported the proposal. Accordingly,
§545.82 is being deleted.

Section 560.93 Lending Limitations

‘This section is being amended in
connection with the amendments made
today to new § 559.5. Under the current
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section, a thrift’s loans to its
subsidiaries (defined as 5% or greater
ownership) or affiliates are not subject
to the LTOB limitations of this section.
Loans by a thrift or any of its
subsidiaries to a third party are
aggregated, however, for purposes of
this section. As amended, the section
will generally not apply to loans made

Y a savings association to any of its
subordinate organizations as the amount
of such loans is governed by new
§559.5.% As presently, it will also not
apply to loans made to an affiliate of the
savings association, as the amount of
those loans continues to be governed by
§563.41. Loans by a savings association
or any of its subsidiaries {now defined
as entities of which the savings
association has direct orindirect
control) to a third party are subject to
this section.

Section 563.41 Loans and Other
Transactions With Affiliates and
Subsidiaries

OTS proposed to modify the
definition of “subsidiary”” in § 563.41 to
mirror the statutory definition of section

23A of the Federai Reserve Act, 12

U.8.C. 371¢, rather than the

regulation. The statutory definition
turns on control, whereas the capital
regulation was based on a 5%
ownership interest. No commenters

addressed this issue, but one commenter

requested that OTS allow sister-bank
treatment between a thrift subsidi
and sister thrift. Consistent with staff
interpretations of the Federal Reserve,
OTS has interpreted the sister-bank
exemption to be available between a
thrift subsidiary and sister thrift,
provided the transaction would be

covered by the sister-bank exemption if

conducted by the parent thrift of the

subsidi

The c‘la;Eh.ition of “subsidiary” in

§563.41 is being modified as proposed.
Part 567—Capital

OTS proposed to simplify the
calculation of investments in
subsidiaries for capital purposes by

changing the definition of ‘s

in § 567.1(dd) from 5% ownership to
more than 50% ownership, paralleling
the treatment of subsidiaries by the

OTS capital

ubsidiary™

other federal banking agencies, and by
removing language that defined
investments in subsidiaries in a manner
that has resulted in savings associations
holding disproportionate amounts of
capital against risks presented by
investments made in some lower-tier
entities. Two commenters supported
these changes, stating that they would
reduce regulatory burden. OTS is
adopting these changes as proposed
with one modification. Instead of
referring to an ownership interest of
50% or greater, the regulation, will refer
to ownership interests that would ba
consolidated under GAAP. These arg
generally majority investments, so this
change will not affect most savings
associations. Hawever, this modification
will help to reduce confusion in the
limited situations where GAAP, which
is used as the basis for reporting under
the Thrift Financial Report that savings
associations file quarterly with OTS,
uses a different standard than majority
ownership.

1. Disposition of Existing Rules

*L.oans that a thrift makes to a third party that
inveats in the thrift's subordinate ofganization will
be apgregated with any loans by the thrift 1o that

_
subordinate organization in sccordance with the

combination rules that generaiiy apply under the

LTOB regulation.

Criginal provision New provision Comment
545.74(a) ...... Removed.
545.74(b) introductory text ...................... §60.30 ........ Incorporated into lending and investment pow-
s ers chart.
545.74(b){1) 559.3(e)(2).
545.74(b)(2) 559.11,
545.74(b)(3) 559.3(e)2)ii).
545.74(b)(4) 5589.3(0)(2).
545.74(b){5) 559.1(a).
.545.74(c) introductory text ... 559.3(e)(2).
545.74(cH{1)~7) except for (£ 1 ) R 559.4.
545.74(c)(4) ... 545.74 ... Modified.
545.74(d) 559.5 ... f Substamiarly revised.
545.74(e) 589.3(q)(2). |
545.76() oocverermesereeseseesonns 560.30. |
545.76(b) ; | Removed.
545.77 .. 560.37, :
545.80 560.30.
545.81(a) ......... 559.3.
545.81(by 559.3(c)(1), {eX1).
545.81(c){1), (2) ... 5§59.3(2)(1).
545.81(c)(3) .... 559.11.
545.81(d) 559.3(p).
559.3(h)(1).
545.81(9) ........ 559.10.
SABBUGY oo 558.3(0)(1).
545.81(h) 559.1(a).
545.81(i) .. | 559.1(b) Modified.
545.81(j) : 559.3(e)(1).
545 81{k) { 558.3(p).
545.82 Removed.
560.93(a) Modified,
563.37(a), (b . I Modified.
563.37(c) E
o (155913 .t Modified.
563.41(b)(4) Modified.
- 5683.132{a), (b) ... [ Removed.
563.132(c) =521 - | Modified.
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Originat provision

New provision

Comment

567.1()

567.1(dd)

571.21

§50.10

Modified.
Modified.
Madified,

IV. Executive Order 12868

The Director of the QTS has
determined that this final rule does not
constitute a *‘significant regulatory
action” for the purposes of Executive
Order 12866.

V. Paperwork Reduction Act

The reporting requirements at 12 CFR
560.32 have been submitted to and
approved by the Office of Management
and Budget under OMB control number
1550-0078. The information is needed
by the OTS to assist in regulating
savings associations and their
subsidiaries.

The finai rule differs from the
proposal in that 12 CFR 559.12 no
longer contains the requirement to
notify the OTS in writing following a
securities issuance. The information
that would have been contained in the
notice is now a recordkeeping
requirement. At the proposed rule stage,
the burden attributed to § 559.12,
approved under OMB control no. 1550-
0013, remained unchanged. Since the
change from the notice requirement to a
recordkeeping requirement constitutes a
reduction in burden, the information
collection package under-1550—0013 has
been submitted to OMB for review.

Comments on the collections of
information should be sent to the Office
of Management and Budget, Paperwork
Reduction Project (1550), Washington,
DC 20503, with copies to the Office of
Thrift Supervision, 1700 G Street, NW.,
Washington, D.C. 20552,

Under the Paperwork Reduction Act
of 1995, no persons are required to
respond to a collection of information
unless it displays a valid OMB control
number. The valid OMB control number
assigned to the collection of information
in this final rule will be displayed in the
table at 12 CFR 506.1(b).

VI. Regulatory Flexibility Act Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act, OTS certifies
that this final rule will not have a
significant impact on a substantial
number of small entities. The final rule
streamlines requirements for ail savings
associations. It simplifies the
requirements that apply when savings
associations create, invest in, or conduct
new activities through a variety of
subordinate organizations or pass-
through investments, and clarifies the

statutorily required notices for such
actions. The final rule will make it
easier for small savings associations to
locate the rules that apply to their
investments.

VII. Unfunded Mandates Act of 1995

Section 202 of the Unfunded
Mandates Reform Act of 1995, Pub. L.
1044 (Unfunded Mandates Act},
requires that an agency prepare a
budgetary impact statement before
promulgating a rule that includes a
federal mandate that may resuit in
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. If a budgetary impact
statement is required, section 205 of the
Unfunded Mandates Act also requires
an agency to identify and consider a
reasonabie number of regulatory .
alternatives before promulgating a rule.
As discussed in the preamble, this final
rule reduces regulatory burden. OTS Las
determined that the final rule will not
result in expenditures by state, local, or
tribal governments or by the private
sector of $100 million or more.
Accordingly, this rulemaking is not
subject to section 202 of the Unfunded
Mandates Act.

VIIL. Administrative Procedure Act and
Effective Date

This final rule resuits from the notice
of proposed rulemaking OTS published
on june 13, 1996. In addition to the
regulatory language proposed in that
notice, OTS is today redesignating,
without substantive change, other
regulations located in Part 545 into new
Part 559. The chart in Part 560 has also
been updated to reflect changes in
statutory provisions in EGRPRA on
September 30, 1996. Pursuant to section
553(b) of the Administrative Procedure
Act, OTS hereby finds that good cause
exists not to pubiish those provisions
for public notice and comment. These
provisions are merely being renumbered
and updated for the convenience of
users, thus public notice and
opportunity to comment are
unnecessary.

Section 553(d) of the Administrative
Procedure Act, 5 U.S.C. 553(d} permits
an agency to waive the normal 30-day
delay in effective date when a rule
relieves a restriction. OTS finds good
cause to make the rule effective in fewer
than 30 days because the rule imposes

no new regulatory burdens and relieves
restrictions by streamlining application
and notice requirements.

List of Subjects
12 CFR Part 545

Accounting, Consumer protection,
Credit, Electronic funds transfers,
Investments, Reporting and
recordkeeping requirernents, Savings
associations.

12 CFR Part 559

Reporting and recordkeeping
requirements, Savings associations,
Subsidiaries.

12 CFR Part 560

Consumer protection, Investments,
Menufactured homes, Mortgages,
Reporting and recordkeaping
requirements, Savings associations,
Securities.

12 CFR Part 563

Accounting, Advertising, Conflicts of
Interest, Corporate Opportunity, Crime,
Currency, Investments, Mortgages,
Reporting and recordkeeping
requirements, Savings associations,

-Securities, Surety bonds.

12 CFR Part 567
Capital, Savings associations.
12 CFR Part 571

Accounting, Investments, Reporting
and recordkeeping requirements,
Savings associations.

Accordingly, and for the reasons set
forth in the preamble, the Office of
Thrift Supervision amends chapter V,
title 12, Code of Federal Regulations, as
set forth below.

PART 545—OPERATIONS

1. The authority citation for part 545
continues to read as follows:

Authority: 12 U.S.C. 1462a, 1463, 1464,
1828.

2. Section 545.74 is amended by:

a. Revising the section heading;

b. Removing paragraphs (a), (b}, the
paragraph heading and introductory text
of paragraph (c), paragraphs (c)(1)
through (c)(3), paragraph (c)(4)(ii)(F),
paragraphs (c)(5) through (c)(7), and
paragraphs {d) and (e);

c. Removing the paragraph heading of
paragraph (c)(4);
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d. Redesignating paragraphs (c)(4)(i)
introductary text, (c)(4)(i)(A) through
(e)(4)G)(E), (cH4)ii) introductory text,
(€)(4)(ii)(A) through (c)(4}ii)(E),
(c)(4)(i)(G), (c){4)(iii}, and (c)(4)(iv) as
paragraphs (a) introductory text, (a)(1)
" through (a}(5), (b} introductory text,
(b)(1) through (b)(5), (b){6), (c), and {d),
respectively:

e. Revising the introductory text of
newly designated para]gr?h (a);

f. Removing, in newly designated
paragraph (b) introductory text, the
phrase “this paragraph (c}(4)(ii)”, and
by adding in lieu thereof the phrase
“‘this paragraph (b)";

g- Removing, in newly designated
paragraph (b)(1), the phrase “under
paragraph (c)(3) of this section”, and by
adding in lieu thereof the phrase
*§ 559.4 of this chapter’; and

h. Remaoving, in newly designated
paragrapk (¢), the phrase “paragraph
{c)(4) of’, wherever it apfpears. i

The revisions read as follows:

§545.74 Securities brokerage.

(a) A service corporation may execute
securities transactions on an agency or
riskless principal basissolely upon the
order of and for the account of
customers, and may provide
standardized and individuatized
investmant advice to individuals or
entities, provided that the service
corporation:

” - - - -

§§545.76, 545.77, 545.80-545.82
[Removed)

3. Sections 545.76, 545.77, 545.80,
545.81, and 545.82 are rermnoved.

4. Part 559 is added to read as follows:

PART 559—SUBORDINATE
ORGANIZATIONS

Sec.
559.1 What does this part cover?
559.2 Definitions.

Subpart A—Reguiations Applicable to
Federal Savings Assoctations

559.3  What are the characteristics of, and
what requirements apply to. subardinate
organizations of federal savings
associations?

559.4 What activities are preapproved for
service corporations?

559.5 How much may a savings asscciation
invest in service corporations or lower-
tier entities?

Subpart B—Regulations Applicable to All
Savings Assoclations

559.10 How must separate corporate
identities be maintained?

559.11 What notices are required to
establish or acquire a new subsidiary or
engage in new activities through an
existing subsidiary?

558.12 How may a subsidiary of a savings
associatjon issue securities?

558.13 How may a savings association
exercise its salvage poewer in connection
with its service corporation or lower-tier
entities?

Autherity: 12 U.5.C. 1462, 1462a, 1463.

14864, 1828.

§559.1 What does this part cover?

{a) OTS is issuing this part 559
pursuart to its general rulemaking and
supervisory authority under the Home
Owners’ Loan Act, 12 U.S.C. 1462 et
seq., and its specific authority under
section 18(m) of the Federal Deposit
Insurance Act, 12 11.5.C. 1828(m]),
Subpart A of this part 559 applies to
subordinate organizations of federal
savings associations. Subpart B of this
part applies to subordinate
organizations of all savings associations.
OTS may, at any time, limit a savings
association’s investment in any of these
entities, or may limit or refuse to permit
any activities of any of these entities for
supervisory, legal, or safety and
soundness reasons.

(b) Notices under this part are
applications for purposes of statutory
and regulatory references to
“applications.” Any conditions that
OTS imposes in approving any
application are enforceable as a
condition imposed iz writing by the
OTS in connection with the granting of
a request by a savings association within
the meaning of 12 U.S.C. 1818{(b) or
1818(i). '

§559.2 Definitions.

For purposes of this part:

Control has the same meaning as in
part 574 of this chapter.

GAAP-consolidated subsidiary means
an entity in which a savings association
has a direct or indirect ownership
interest and whose assets are
consolidated with those of the savings
assotiation for purposes of reporting
under Generally Accepted Accounting
Principles (GAAP). Generally, these are
entities in which a savings association
has a majority ownership interest,

Lower-tier entity includes any
company in which an operating
subsidiary or a service corporation has
a direct or indirect ownership interest.

‘Operating subsidiary means any
entity that satisfies all of the
requirements for an operating subsidjary
set forth in § 559.3 of this part and that
is designated by the parent savings
associatjon as an operating subsidiary
pursuant to § 559.3 of this part. More
than 50% of the voting shares of an
operating subsidiary must be owned,
directly or indirectly, by a federai

savings association and no other person
or entity may exercise effective
operating control. An operating
subsidiary may only engage in activities
permissible for a federal savings
association.

Ownership interest means any equity
interest in a business organization,
including stock, limited or general
partnership interests, or shares in a
limited liability company.

Service corporation means any entity
that satisfies all of the requirements for
service corporations in 12 U.S.C.
1464(c)(4)(B) and § 559.3 of this part
and that is designated by the investing
savings association as a service
corporation pursuant to § 559.3 of this
part. A service corporation must he
organized under the laws of the state
where the federal savings association’s
home office is located, may only be
owned by savings associations with
home offices in that state, and may
engage in the activities identified in
§§ 559.3(e)(2) and 559.4 of this part.

Subordinate organization means any
corporation, partnership, business trust,
association, joint venture, pool,
syndicate. or other similar business
erganizetion in which a savings
association has a direct or indirect
ownership interest, unless that
ownership interest qualifies as a pass-
through investment pursuant to § 560.32
of this chapter and is so designated by -
the investing savings association.

Subsidiary means any subordinate
organization directly or indirectly
controlled by a savings association.

Subpart A—Regulations Applicable to
Federal Savings Assoclations

§559.3 What are the characteristics of,
and what requirements apply to,
subordinate organizations of federal
savings associations?

A federal savings association (“you’’)
that meets the requirements of this
section, as detailed in the following
chart, may establish, or obtain an
interest in an operating subsidiary or a
service corporation. For ease of
reference, this section cross-references
other regulations in this chapter
affecting operating subsidiaries and
service corporations. You should refer
to those regulations for the details of
how they apply. The chart also
discusses the regulations that may apply
to lower-tier entities in which you have
an indirect ownership interest through
Your operating subsidiary or service
corporation. The chart follows:
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Operating subsidiary

Service corporation

{a) How may a federal savings associa-
tion (“you") establish an operating sub-
sidiary or a service corporation?

(1) You must file a notice satisfying

§559.11. Any finance subsidiary that
existed on January 1, 1997 is deemed
an operating subsidiary without further
action on your part.

(2) You must file a nofice satisfying

§569.11. Depending upon your condi-
tion and the activities in which the
sefvice corporation will engage,
§559.3(e)(2) may require you to file
an application.

{b) Who may be an owner?

{1) Anyone may have an ownership in-

terest in an operating subsidiary.

(2) Only savings associations with home

offices in the state where you have
your home office may have an owner-
ship interest in any service corporation
in which you invest.

(c} What ownership raquirements apply?

(1) You must own, directly or indirectly,

more than 50% of the voting shares of
the operating subsidiary. No one else
may exercise effective operating con-
trot.

(2) You are not required to have any

particular percentage ownership inter-
est and need not have control of the
service corporation. :

(d) What gsographic restrictions apply?

(1) An operating subsidiary may be orga-

nized in any geographic location.

{2) A service corparation must be orga-

nized in the state where your home of-
fice is located.

(e} What activities are permissible?

(1) After you have notified OTS in ac-

cordance with §559.11, an operating
subsidiary may engage in any activity
that you may conduct directly. You
may hold another insured depository
institution as an operating subsidiary.

(2)() If you are eligible for expedited

treatment under §516.3(a) of this
chapter, and notify OTS as required
by §559.11, your service corporation
may engage in the preapproved activi-
ties listed in §559.4. You may request
OTS approval for your service cor-
poration to engage in any other activ-
ity reasonably related to the activities
of financial institutions by filing an ap-
plication in accordance with §516.1 of
this chapter. '

(i} ¥ you are subject to standard treat-

ment under §516.3(b} of this chapter,
and notity OTS as required by
§559.11, your service corporation may
engage in any activity that you may
conduct directly except taking depos-
its. You may request OTS approval for
your service corporation 1o engage in
any other activity reasonably related to
the activities of financial institutions,
including the activities set forth in
§559.4(b)=(}), by filing an application
in accordance with §516.1 of this
chapter.

() May the operating subsidiary or service
corporation invest in lower-tier entities?

(1)) An operating subsidiary may itself

hold an operating subsidiary. Part 559
applies equally to a lower-tier operat-
ing subsidiary. In applying the regula-

- tions in this part, the investing operat-

ing subsidiary should substitute “in-
vesting operating subsidiary” wherever
the part uses “you™ or “savings asso-
ciation.”

{2) A service corporation may invest in

all types of lower-tier entities as long
as the lower-tier entity is engaged
solely in activities that are permissible
for a service corporation. All of the re-
quirements of this part apply to such
entities except tor paragraphs (b)(2)
and {d)(2) of this section.
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" . Operating subsidiary

Service corporation

(i) An operating subsidiary may also in-

vest in other types of lower-tier enti-
ties. These entities must comply with
all of the requirements of this part 559
that apply to service corporations ex-
cept for paragraphs (b){2) and (d}(2)
of this section.

(@) How much may a federal savings as-
sociation invest? -

{1) There are no limits on the amount

you may invest in your operating sub-
sidiaries, either separately or in the

aggregate.

(2) Section 559.5 limits your aggregate

investments in service corporations
and indicates when your investments
{both debt and equity) in lower-tier en-
tities be aggregated with your invast-
ments in service corporations.

(h) Do federal statutes and regulations
that apply to the savings associatio
apply? -

(1) Unless otherwise specificailly pro-

vided by statute, reguiation, or CTS
policy, all federal statutes and regula-
tions apply to operating subsidiaries in
the same manner as thay apply to
you. You and your operating subsidi-
ary are generally consolidated and
treated as a unit for statutory and rag-
ulatory purposes.

(2) {i) If the federal statute or regulation

specificaily refers to “service corpora-
tion,” it applies to all service corpora-
tions, even if you do not control the
service corporation or it is not a
GAAP-consolidated subsidiary.

(ii) If the federat statute or reguiation re-

fars to “subsidiary,” it applies only to
service corporations that you directly
or indirectly control.

(i) Do the investment limits that apply to
federal savings associations (HOLA
section_5(c) and part 560 of this chap-
ter) apply?

(1) Your assets and those of your oper-

ating subsidiary are aggregated when
calculating investment limitations.

{2) Your service corporation’s assets are

not subject to the same investment
limitations that apply to you. The in-
vestment activities of your service cor-
poration are governed by .paragraph
{e}{2) of this section and §559.4.

(i) How does the capital regulation {part
567 of this chapter) apply? -

(1) Your assets and those of your oper-

ating subsidiary are consolidated for
all capital purposes.

(2) The capital treatment of a service

corporation depends upon whether it
is an includable subsidiary. That deter-
mination is based upon factors set
forth in part 567 of this chapter, includ-
ing your percentage ownership of the
service corporation and the activities

-in which the service corporation en-

gages. Both debt and equity invest-
ments in service corporations that are
GAAP-consolidated subsidiaries are
considered investments in subsidiaries
for purposes of the capital regulation,
regardless of the authority under
which they are made.

(k} How does the loans-to-one-borrower
{LTOB) regulation (§560.93 of this
chapter) apply?

(1) The LTOB regulation does not apply

to loans. from you to your operating
subsidiary or loans from your operat-
ing subsidiary to you. Other loans
made by your operating subsidiary are
aggregated with your loans for LTOB
purposes.

(2) The LTOB regulation does not apply
to leans from you to your service cor-

poration or from your service corpora-
tion to you. However, § 559.5 imposes
restrictions on the amount of loans
you may make o certain service cor-
porations. Loans made by a service
corporation that you control to entities
other than you or your subordinate or-
ganizations are aggregated with your
loans for LTOB purposes.
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Operating subsidiary

Service corporation

() How do the transactions with affiliates
{TWA) regulations (§§563.41 and
563.42 of this chapter) apply?

{1) Section 563.41 of this chapter ex-
plains how TWA applies. Generally, an
operating subsidiary of a savings as-
sociation is not deemed to be an affili-
ate unless it is a depository institution

* or the parent holding company or an-
other affiliate has control of the sub-
sidiary outside of the ownership chain
that runs through the thrift. Trans-
actions that an operating subsidiary
engages in with an affiliate of the thrift
are aggregated with those of the thrift,

(2) Section 563.41 of this chapter ex-
plains how TWA applies. Generally, a
service corporation that is controlled
Dy a savings association is not
deemed to be an affiliate of that sav-
ings association uniess it is a deposi-
tory institution -or the parent holding
company or another affiliate has con-
rol of the service corporation outside
of the ownership chain that runs
through the thrift. Transactions that a
service corporation that is directly or
indirectly controiled by the savings as-
sociation engages in with an affiiate of
the savings association are aggre-
gated with those of the savings asso-
ciation,

{m) How does the Qualified Thrift Lender
(QTL) {12 U.S.C. 1467a(m)) test apply?

(1) Under 12 U.5.C. 1467a(m)(5), you
may determine whether to consolidate
the assets of a particular operating
subsidiary for purposes of calculating
your qualified thrift investments. If the
operating subsidiary’s assets are not
consolidated with yours for that pur-
pose, your investment in the operating
subsidiary will be considered in cal-
culating your qualified thrift invest-
ments. .

{2) Under 12 U.S.C. 1467a(m)}(5), you
may determine whether to consolidate
the assets of a particular service cor-
poration for purposes of calculating
your qualified thrift investments. If a
service corporation's assets are not
consolidated with yours for that pur-
pose, your investment in the service
corporation will be considered in cal-
cuiating your qualified thrift invest-
ments.

(n) Does state jaw apply?

(1) State law applies to operating sub-
sidiaries only to the extent it applies to
you.

(2) State law applies to service corpora-
tions regardless of whether it applies
to you, except where there is a conflict
with federal law.

{o) May OTS conduct examinations?

(1) An operating subsidiary is subject to
examination by OTS.

(2) Before you invest in a service cor-
poration, you must obtain its written
agreement to permit and to pay the
cost of such examinations as OTS
deems necessary.

{p) What must be done to redesignate an
operating subsidiary as a service cor-
poration or a service corporation as an
operating subsidiary?

(1) Before redesignating an operating
subsidiary as a service corporation,
you shouid consult with the OTS Re-
gional Director for the Region in which
your home office is located. You must
maintain adequate internai records,
available for examination by OTS,
demonstrating that the redesignated
service corporafion meets all of the
applicable requirements of this part
and that your board of directors has
approved the redesignation.

(2) Before redesignating a service cor-
poration as an operating subsidiary,
you should consult with the OTS Re-
gional Director for the Region in which
your home office is iocated. You must
maintain adequate internal records,
available for examination by OTS,
demonstrating that the redesignated
operating subsidiary meets all of the
applicable requirements of this part
and that your board of directors has
approved the redesignation.
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Operating subsidiary

Service corporation

{q) What are the consequences of failing
to comply with the requirements of this
parnt?

(1) i an operating subsidiary, or any
lower-tier entity in which the operating
subsidiary invests pursuant to para-
graph (f){1) of this section fails to meet
any of the requirements of this sec-
tion, you must notify OTS. Unless oth-
erwise advised by OTS, if the com-
pany cannot compily within 90 days
with all of the requirements for either
an operating subsidiary or a service
corporation under this section, or any
other investment authorized by 12
U.S.C. 1464{(c) or part 560 of this
chapter, you must promptly dispose of
your investment.

{2) If a service corporation, or any lower-
tier entity in which the service corpora-
tion invests pursuant to paragraph
H(2) of this section, fails to meet any
of the recuirements of this section,
you must notify OTS. Unless other-
wise advised by OTS, if the company
cannot comply within 80 days with ali
of the requirements for either an oper-
ating subsidiary or a service corpora-
tion under this section, or any other in-
vestment authorized by 12 U.S.C.
1464(c) or part 560 of this chapter,
you must promptly dispose of your in-
vestment.

§559.4 What activities are preapproved for
service corporations?

This section sets forth the activities
that have been preapproved for service
corporations. Section 559.3(e)(2) of this
part sets forth the procedures that
govern engaging in a broader scope of
activities on a case-by-case basis. You
should read these two sections together
to determine whether you must file a
notice with OTS under § $§59.11 of this
part, or whether you must file an
application under § 516.1 of this chapter
and receive prior written OTS approvai
in order for your service corporation to
engage in a particuiar activity. To the
extent permitted by § 559.3(e)(2) of this
part, a service corporation may engage
in the following activities:

(a) Any activity that all federal
savings associations may conduct
directly, except taking deposits.

(b) Business and professional services.
The following services are preapproved
for service corporations onﬁr when they
are limited to financial documents or
financial clients or are generally
finance-related:

(1) Accounting or internal audit;

(2) Advertising, marketing research
and other marketing;

(3) Clerical;

(4) Consulting;

(5) Courier:

(6) Data processing;

(7) Data storage facilities operation
and related services;

(8) Office supplies, furniture, and
equipment purchasing and distribution;

(9) Personnel benefit program
development or administration;

(10) Br‘mting and selling forms that
require Magnetic Ink Character
Recognition (MICR) encoding;

{11) Relacation of personnel;

(12) Research studies and surveys;

(13) Software development and
systems integration; and

(14) Remote service unit operation,
leasing, ownership or establishment.

{c) Credit-related activities.

(1) Abstracting;

(2) Acquiring and leasing personal
property;

(3) Appraising;

(4) Collection agency:;

{5) Credit analysis;

{6) Check or credit card guaranty ancl
verification; ‘

(7) Escrow agent or trustee (under
deeds of trust, including executing and
deliverance of conveyances,
reconveyances and transfers of title);
and

{8) Loan inspection.

(d) Consumer services.

(1) Financial advice or consulting;

(2) Foreign currency exchange;

(3) Home ownership counseling;

(4) Income tax return preparation;

{5) Postal services;

(6) Stored value instrument sales;

{7) Welfare benefit distribution;

{8) Check printing and related
services; and

(9) Remote service unit operation,
leasing, ownership, or establishment.

(e} Real estate related services.

(1) Acquiring real estate for prompt
development or subdivision, for
construction of improvements, for resale
or leasing to others for such
construction, or for use as manufactured
home sites, in accordance with a
prudent program of property
development;

(2) Acquiring improved real estate or
manufactured homes to be heid for
rental or resale, for remodeling,
renovating, or demolishing and
rebuilding for sale or rental, or to be
used for offices and related facilities of
a stockholder of the service corporation;

(3) Maintaining and managing real
estate; and

{4) Real estate brokerage for property
owned by a savings association that
owns capital stock of the service
corporation, the service corporation, or

a lower-tier entity in which the service
corporation invests.

(1) Securities brokerage, insurance and
related services.

{1) Execution of transactions in
securities or other nondeposit
investment products on an agency or
riskless principal basis solely upon the
order of and for the account of
customers, provided that the service
corporation complies with the
provisions of § 545.74 of this chapter;

(2} Investment advice, provided that
the service corporation complies with
the provisions of § 545.74 of this
chapter;

(3) Insurance brokerage or agency for
liability, casualty, automobile, life,
heaslth, accident or title insurance;

(4) Liquidity management;

(5) Issuing notes, bonds, debentures or
other obligations or securities; and

(6) Purchase or sale of coins issued by
the U.S. Treasury.

(g) Investments.

(1) Tax-exempt bonds used to finance
residential real property for famiiy
units;

{2) Tax-exempt abligations of public
housing agencies used to finance
housing projects with rental assistance
subsidies;

{3) Small business investment
companies licensed by the U.S. Small
Business Administration to invest in
small businesses engaged exclusively in
the activities listed in paragraphs (a)
through (i} of this section; and

(4) Investing in savings accounts of an
investing thrift.

(h} Community development and
charitable activities:

{1) Investments in governmentally
insured, guaranteed, subsidized or
otherwise sponsored programs for
housing, small farms, or businesses that
are local in character;

(2) Investments that meet the
community development needs of, and
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primarily benefit, low- and moderate-
income communities:

{3} Investments in low-income
housing tax credit projects and entities
authorized by statute (e.g,, community
development financial institutions) to
promote community, inner city, and
community development purposes; and

(4) Establishing a corporation that is
recognized by the Internal Revenue
Service as organized for charitable
purposes under 26 U.S.C. 501(c)(3) of
the Internal Revenue Code and making
a reasonable contribution to capitalize
it, provided that the corporation engages
exclusively in activities designed to
promote the well-being of cornmunities
in which the owners of the service
Corporation operate.

(i) Activities reasonably incident to
those listed in paragraplhs (a) through
(h] of this section if the service
corporation engages in those activities.

§559.5 How much may a savings
Aassoclation invest in service corporations
or iower-tler entities?

The amount that & federal savings
association (“you") may invest in a
service corporation or any lower-tier
entity depends upon several factors.
These include your total assets, your
capital, the purpose of the investment,
and your awnership interest in the
service corporation or entity.

(a) Under section 5{c){(4){(B) of the
HOLA, you may invest up to 3% of your
assets in the capital stock, obligations,
and other securities of service
corporations. Any investment you make
under this paragraph that would cause
your investment, inthe aggregate, to
exceed 2% of your assets must serve
Primarily community, inner city, or
community development purposes. You
must designate the investments serving
those purposes, which include:

(1) Investments in governmentally
insured, guaranteed, subsidized or
otherwise sponsored programs for
housing, smail farms, or businesses that
are local in character;

(2) Investments for the preservation or
revitalization of either urban or rural
cuommunities;

(3) Investments designed to meet the
community development needs of, and
primarily benefit, low- and mederate-
income communities; o

{4) Other community. inner city, or
community development-related
investments approved by OTS.

{b) In addition to the amounts vou
may invest under paragraph (a) of this
section, and to the extent that you have
authority under other provisions of
section 5{c} of the HOLA and part 560
of this chapter, and available capacity
within any applicable investment limits,

You may make loans to any service
corporation and any lower-tier entity,
subject to the following conditions:

(1) You and your GAAP-consolidated
subsidiaries may, in the aggregate, make
loans of up to 15% of your capital as
defined in § 567.5(c) of this chapter to
each subordinate organization that does
not qualify as a GAAP-consolidated
subsidiary. All loans made under this
paragraph (b)(1) may not, in the
aggregate, exceed 50% of your total
capital, as defined in § 567.5(c) of this
chapter.

(2) The Regional Director may Hmit
the amount of loans to a GAAP-

“consolidated subsidiary, or may adjust

the limits set forth in paragraph (b)(1) of
this section where safety and soundness
considerations warrant such action.

(c} For purposes of this section, the
terms “loans” and “'obligations” include
all loans and other debt instruments
(except accounts payable incurred in the
ordinary course of business and paid
within 60 days) and all guarantees or )
take-out commitments of such icans or
debt instruments,

Subpart B—Regulations Applicable'to
Ail Savings Associations

§559.10 How must separate corporate
identities be maintained?

(a) Each savings association and
subordinate organjzation thereof must
be operated in a manner that
demonstrates to the public that each
maintains a separate corporate
existence. Each must operate so that:

{1} Their respective business

transactions, accounts, and records are

not intermingled;

(2) Each observes the formalities of
their separate corporate procedures;

(3) Each is adequately financed as a
separate unit in light of normal
obligations reasonably foreseeable in a
business of its size and character;

{4) Each is held out to the public as
a separate enterprise; and

(5) Unless the parent savings
association has guaranteed a loan to the
subordinate organization, all borrewings
by the subordinate organization indicate
that the parent is not lizble.

(b) OTS regulations that apply both to
savings associations and subordinate
organizations shall not be construed as
requiring a savings association and its
subordinate organizations to operate as
a single entity.

§559.11  What notices are required to
establish or acquire a new subsidiary or
engage in new activities through an existing
subsidiary?

When required by section 18{m) of the
Federal Deposit Insurance Act, a savings
association (“'vou’’) must file a notice

("Notice™} in accordance with §5186.1(c)
of this chapter at least 30 days before
establishing or acquiring a subsidiary or
engaging in new activities in a
subsidiary. The Notice must contain ali
of the information the Federal Deposit
Insurance Corporation {FDIC) requires
pursuant to 12 CFR 303.13. Providing
OTS with a copy of the notice vou file
with the FDIC will satisfy this
requirement. If OTS notifies you within
30 davs that the Notice presents
supervisory concerns, or raises
significant issues of law or policy, you
must apply for and receive OTS’s prior
written approval in accordance with

§ 516.1(c} of this chapter before
establishing or acquiring the subsidiary
Or engaging in new activities in the
subsidiary.

§558.12 Howmaya subsidiary of a
savings association issue securities?

(a) A subsidiary may issue, either
directly or through a third party
intermediary, any securities that its
parent savings association (“you") may
issue. The subsidiary must not state or
imply that the securities it issues are
covered by federal deposit insurance. A
subsidiary may not issue any security
the pavment, maturity, or redemption of
which may be acceleratad upon the
condition that you are insoivent or have
been placed into receivership.

(b} ¥ ou must file a notice with OTS
in accordance with § 559.11 of this part
at least 30 days before your first
Issuance of any securities through an
existing subsidiary or in conjunction
with establishing or acquiring a new
subsidiary. If OTS notifies you within
30 days that the notice presents
SUPErvisOry Concerns or raises
significant issues of law or policy, you
must receive OTS's prior written
approval before issuing securities
through your subsidiary.

{c) For as long as any securities are
outstanding, vou must maintain all
records generated through each
securities issuance in the ordinary
course of business, including a copy of
any prospectus, offering circular, or
similar decument concerning such
issuance, and make such records
available for examination by OTS. Such
records must include, but are not
limited to:

{1) The amount of your assets or
liabilities (including any guarantees you
make with respect to the securities
issuance) that have been transferred or
made available to the subsidiary; the
percentage that such amount represents
of the current boaok value of Your assets
on an unconsolidated basis; and the
current hook value of all such assets of
the subsidiary;
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(2) The terms of any guarantee(s)
issued by you or any third party;

(3) A description of the securities the
subsidiary issued;

(4) The net proceeds from the
issuance of securities (or the pro rata
portion of the net proceeds from
securities issued through a jointly
owned subsidiary); the gross proceeds of
the securities issuance; and the market
value of assets collateralizing the
securities issuance (any assets of the
subsidiary, including any guarantees of
its securities issuance you have made);

(5) The interest or dividend rates and
yields, or the range thereof, and the
frequency of payments on the
subsidiary’s securities;

(6) The minimum denomination of
the subsidiary’s securities; and

(7) Where the subsidiary marketed or
intends to market the securities.

(d) Sales of the subsidiary's securities
to retail customers must comply with
§545.74 of this.chapter.

§559.13 How may a savings association
exercise its salvage power in connection
with a service corparation or lowar-tier
entities?

{a) In accordance with this section, a
savings association (“you”) may
exercise your salvage power to make a

contribution or a loan {including a
guarantee of a loan made by any other
person) {0 your service corporation or
lower-tier entity (*'salvage investment'’)
that exceeds the maximum amount
otherwise permitied under law or
regulation. You must notify OTS at least
30 days before making such a salvage
investment. This notice must
demonstrate that:

(1} The salvage investment protects
your interest in the service corporation
or lower-tier entity;

(2) The salvage investment is
consistent with safety and soundness;
and

(3) You cansidered alternatives to the
salvage investment and determined that
such alternatives would not adequately
satisfy paragraphs {a)(1) and (a)(2) of
this section.

(b} If OTS notifies you within 30 days
that the Notice presents supervisory
concerns, or raises significant issues of
law or policy, you must apply for and
receive OTS's prior written approval in
accordance with § 516.1{c) of this
chapter before makmg a salvage
investment.

() If your service corporation or
lower-tier entity is a GAAP-consolidated
subsidiary, your salvage investment

under this section will be considered an
investment in a subsidiary for purposes
of part 567 of this chapter.

PART 560—LENDING AND
INVESTMENT

5. The authority citation for part 560
continues to read as follows:

Authority: 12 U.S.C. 1462, 14B2a. 1463,
1464, 1467a, 1701j-3, 1628, 3803, 3B06: 42
U.5.C. 4106.

6. Section 560.30 is revised to read as
follows:

§560.30 General lending and investment
powers of federal savings associations,

Pursuant to section 5(c) of the Homa
Owners' Loan Act (HOLA), 12 U.S.C.
1464(c}, a federal savings association
may make, invest in, purchase, sell,
participate in, or otherwise deal in
(including brokerage or warehousing) all
loans and investments allowed under
section 5(c) of the HOLA including,
without limitation, the following loans,
extensiuns of credit, and investments,
subject to the limitations indicated and
any such terms, conditions, or
limitations as may be prescribed from
time to time by the OTS by policy
directive, order, or regulation:

LENDING AND INVESTMENT POWERS CHART

Category

HOLA authorization

Statutory investment limitations (Endnotes
contain applicable regulatory limitations)

Bankers' bank stock
Business daveiopment credit corporations

Commercial loans

Commercial paper and corporate debt securi-
ties.

Community development loans and equity in-
vestments.

Construction loans without security

Consumer loans
Credit card loans or loans made through credlt
card accounts.
Deposits in insured depasitory institutions
Education loans
Federal govemment and govemmem-spon—
sored enterprise securities and instruments.
Finance leasing .
- Foreign assistance investments
Generat leasing ...
Home improvement loans
Home (residential) foans &
HUD-insured or guaranteed investments
Insured loans
Liquidity investments
Loans secured by deposit accounts
Loans to financial institutions, brol
dealers.
Manufactured home loans
Meortgagae-backed securities
National Housing Partnership Corporatlon and
related partnerships and joint ventyres.
Nonconforming loans

.....................

S(c){4)(E)
S(cH4anA)

Sle)2)(A)

S{e)(2)(D}
S{e)3)(B)
S{c)(3)(D}

5(c)(2)(D)
{BHeX 1)

S{e)(1)(@)
S(ey(1)(W)
5(€2(1)(C), S){THD), S{eH1)E), SCHINF) ......

S(e)(1)(B), BEH2NA), SEH2)(B), SEH2HD) .. ...
5(c)(4)(C)
5(c)(2)(C) ...
S{c)(1)(d)
5(c){1)(B)
5(eH1}HO)
5(c)(1){(), 5(c)(1)(K)
S(E)(1)M) e

BEHIIAY werrerrrssresrnnn
S(eN1)(L)
S(c)(1)()
S(cH1MR) .
T ) S

S(e)3KC)

Same terms as applicable 1o national banks.

The lesser of .5% of total outstanding loans or
$250,000.

20% of total assets, provided that amounts in
excess of 10% of total assets may be used
only for small business loans.

Up to 35% of total assets.!. 2

5% of total assets, provided equity invest-
‘mants do not exceed 2% of total assets.?

In the aggregate, the greater of total capitat or
5% of total assets.

Up to 35% of total assets.!- 4.

None.s,

None.s
None.s
Nene.s

Based on purpose and property financed.s
1% of total assets.”

10% of assets.s

None.s

None.s. ¢

None_s

None.s

None.s- 10

None.s. 11

Nona.s. 12

None,s. 12
None.s
None.s

5% of total assets.
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LENDING AND INVESTMENT POWERS CHART—Contirued

Statutory investment limitations (Endnotes

Category HOLA authorization contain applicable regutatory limitations)
Nonresidential real property 10ans .....c.cccusnien 5{c)(2)(B) .. . | 400% of total capital.'4
Open-end management investment compa- { S(C)(THQ) ....... None. s
nies *5,
Service Corporations .............coeecereeeseseasens 5{c)(4)(B) 3% of total assets, as long as any amounts in

excess of 2% of total assets further commu-
nity, inner city, or community development

purposes, ¢
Small business investment companies 7 5{cH4)(D) . | 1% of total assets.
Smail-business-related securities ........... 5{c)(1){S) None.s
State and Iocal government obligations . 5(c)(1)(H} None.s. 18
State housing COMErations ... cinenes S{c){1)(P) MNone.s. 19

Transaction account loans, including overdrafts | 5(c)(1}{A) Nore.s. 20

Notes:

! For purposes of determining a Federal savings association’s percentage of assets limitation, investment in commercial paper and corporate
debt securities must be aggregated with the Federai savings association’s investment in consumer loans.

A Federal savings association may invest in commercial paper and corporate debt securities, which includes corporate debt securities con-
vertible into stock, subject to the provisions of § 560.40. Amounts in excess of 30% of assets, in the a?gregate. may be invested only in obliga-
tions purchased by the association directly from the original obligor and for which no finder's or referral fees have been paid.

1The 2% af assets limitation is a sublimit for investments within the overall 5% of assets limiatior. on community development loans and in-
vestments. The qualitative standards for such loans and investments are set forth in HOLA section 5(c)(3)(B), as explained in an opinion of the
OTS Chief Gounset dated May 10, 1995 (available upon request at the address set forth in §516.1(z) of this chapter).

“+Amounts in excass of 30% of assets, in aggregate, may be invested only in loans made by the association directly to the original obligor and
for which no finder's or referral fees have been paid. A Federal savings association may include: Joans to dealers in consumer goods to finance
inventory and floor planning in the total investment mage under this section.

3While there is no statutory limit on certain categories of loans and investments, including credit card loans, home improvement loans, edu-
cation loans, and deposit account joans, OTS may establish an individual limit on such loans or investments if the association's concentration in
such loans or investments presents a safety and soundness concem.

5 A Federal savings association may engage in ieasing activities subject to the provisions of §560.41.

TThis 1% of assets limitation applies to the aggregaie outstanding investments made under the Foreign Assistance Act and in the capital of
the Inter-American Savings and Loan Bank. Such invesiments may be made subject to the provisions of §560.43.

* A home (or residential) loan includes icans secured by ona-to-four family dwekings, mutti-family residential property and loans securad by a
unit or units of a condominium or housing cooperative. .

*A Federal savings association may make home loans subject to the provisions of §4 560.33, 560.34 and 560.35.

**The assels qualifying as hquidity investiments are descri in §566.1(Q) of this chapter. The maturity limitations (except thoge for bankers
acceptances) of § 566.1(g) of this chapter do not apply for purposes of this section.

! Loans secured savings accounts and other time deposits may be made without limitation, provided the Federal savings association ob-
tains a lien on, or a piedge of, such-accounts. Such ioans may not exceed the withdrawable amount of the account.

'2A Federal savings association may only invest in these loans if thay are secured by obiigations of, or by obligations fully guaranteed as to

ncipal and interest by, the United States or any of its agencies or instrumentalities, the borrower is a financial institution insured by the Federal
g;posn insurance Corporation of is a broker or dealer registered with the Securities and Exchangs Commission, and the market value of the se-
curities for gach loan at least equals the amount of the loan at the time it is made.

131f the wheels and axies of the manufactured home have been removed and it is permanently affixed to a foundation, a loan secured by a
combination of a manufactured home and davelopad residential lot on which it sits may be treated as a home loan.

'“Without regard to any limitations of this part. a Federal savings association may make or invest in the fully insured or guarameed portion of
nonresidential real estate loans insured or guaranteed by the Economic Deveiopment Administration, the Farmers Home Administration, or the
Small Business Administration, Unguaranteed partions of guaranteed loans must be aggregated with uninsured loans when determining an asso-
ciation’s compliance with the 400% of capital limitation for other real estate loans. .

'3 This authority is limited to investments in open-end management investment companies that are registered with the Securities and Exchange
Commission under the nvestment Convang Act of 1940. The portiniio of the investment company must be restricted by the company’s irvest-
ment policy (changeable only if authorized by sharaholder vote) solely to investments that a Federal savings association may, without limitation
as to percentage of assets, invest in, sell, redeem, hold, or otherwise deal in. Separate and apart from this authority. a Federal savings associa-
tion may make pass-through investments tc the extent authorized by § 560.32.

'$ A Federal savings association may invest in service corgﬂrauons subject to the provisions of part 559 of this chapler.

17 A Federal savings associatich may only invest in small business investrnent companies formed pursuant to section 301(d) of the Small Busi-
ness Investrment Act of 1958. o .

'8 This category includes obligations issued by any state, territory, or possession of the United States or political subdivision thereof (including
any agency, corporation, or instrumentality of a state or political subdivision), subject to §560.42.

19 A Federat savings association may invest in state housing corporations subject to the provisions of §560.12t.

¥ Payments on accounts in excess of the account balance (overdrafts) on commercial deposit or transaction accounts shall be considered
commercial loans for purposes of determining the association’s percentage of assets limitation.

7. Sections 560.32, 560.36, and 560.37 investment is authorized under both investment limits (e.g., no more than

are added to read as follows: ;_'nis section an: some nthex;i provisictiln of  400% of total capital may be invested in
aw, you may designate under whi nonresidential real property icans).

§560.32 Pass-through investments. authc);rity or );uthofil:ies the investment {b} You ma malqla) a passi.hmu )h

(a) A federal savings association is made. When making a pass-through PR p P on8
y o X ! investment without prior notice to OTS
! you'') may make pass-throu_gh investment, you must cpmply with ail if all of the following conditions are
investments. A pass-through investment the statutes and regulations that would o
occurs when you invest in an entity apply if you were engaging in the .
{“company’’) that engages only in activity directly. For example, your (1} You do not invest more than 15%
activities that you may conduct directly  proportionate share of the company’s of your total capital in one company;
and the investment meets the assets will be aggregated with the assets (2) The book value of your aggregate

requirements of this section. If an you hold directly in calculating pass-through investments does not
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exceed 50% of your totai capital after
making the investment;

(3) Your investment would not give
you direct or indirect control of the
company;

(4) Your liability is limited to the
amount of your invastment; and

(5) The company falls into one of the
following categories:

(i) A limited partnership;

(ii) An open-end mutual fund;

(iii) A closed-end investment trust;

(iv) A limited liability company: or

{(v) An entity in which you are
investing primarily to use the
company’s services (e.g., data
processing).

(c) If you want to make other pass-
through investments, you must provide
OTS with 30 days’ advance notice. If
within that 30-day period OTS notifies
you that an investment presents
supervisory, legal, or safety and
soundness concerns, you must file an
application with OTS in accordance
with §516.1 of this chapter and may not
make the investment without first
receiving OTS’s prior written approval. -
Notices under this section are deemed
to be applications for purposes of
statutory and regulatory references to
“applications.” Any conditions that
OTS imposes on any pass-through
investment shall be enforceabls as a
condition imposed in writing by the
OTS in connection with the granting of
a request by a savings asscciation within
the meaning of 12 U.S.C. 1818(b} or
1818(i).

§560.36 De minimis investmants.

A federal savings association may
invest in the aggregate up to the greater
of one-fourth of 1% of its total capital
or $100,000 in community development
investments of the type permitted for a
national bank under 12 CFR Part 24.

§560.37 Reel estate for office and related
facillties.

A federal savings association may
invest in real estate (improved or
unimproved) to be used for office and
related facilities of the association, or
for such office and related facilities and
for rental or sale, if such investment is
made and meintained under a prudent
program of property acquisition to meet
the federal savings association’s present
needs or its reasonable future needs for
office and related facilities. A federal
savings association may not make an
investment that wouid cause the
outstanding book value of all such
investments (including investments
under § 559.4(e)(2) of this chapter) to
exceed its total capital.

8. Section 560.93 is amended by
revising paragraph (a) to read as follows:

§560.93 Lending iimitations.

(a) Scope. This section applies to ail
loans and extensions of credit to third
parties made by a savings association
and its subsidiaries. This section does
not apply to loans made by a savings
association or a8 GAAP-consolidated
subsidiary to subordinate organizations
or affiliates of the savings association.
The terms subsidiary, GAAP-
consolidated subsidiary, and
subordinate organization have the same
meanings as specified in § 559.2 of this
chepter. The term affiliate has the same
meaning as specified in § 563.41 of this
chapter.
L] -

* tow L]

PART 563—0OPERATIONS

9. The authority citation for part 563
continues to read as follows:

Authority: 12 U.S.C. 375b, 1462, 1462a,
‘1463, 1464, 1467a, 1468, 1817, 1828, 3606:
42 U.S.C. 4106.

§§ 563.37, 563.38, 563.132 [Removed]
10. Sections 563.37, 563.38, and
563.132 are removed.
11. Section 563.41 is amended by
revising paragraph {b}(4} to read as
follows: . .

§563.41 Loans and other transactions
with afflliates and subsidiaries,

* * E ] - *

rb)ttﬂ

(4) The term subsidiary, when used in

connection with a savings association
means a company that is controlled by
that savings association within the
meaning of part 574 of this chapter;

*

* - L] -

PART 567--CAPITAL

12. The authority citation for part 567
continues to read as follows:

Authority: 12 U.S.C. 1462, 14624, 1463,
1484, 1467a, 1828 (note).

13. Section 567.1 is amended by
removing in paragraph (1){1) the phrass
*(either directly or through ownership
of a subsidiary)". and by revising
paragraph (dd) to read as follows:

§567.1 Definitions.
- * w * *x

{dd) Subsidiary. The term subsidiary
means any corporation, partnership,
business trust, joint venture, association
or similar organization in which a

savings association directly or indirectly

holds an ownership interest and the
assets of which are consolidated with
those of the savings association for
purposes of reporting under Generally
Accepted Accounting Principles
{GAAP). Generally, these are majority-

owned subsidiaries.! This definition
does not include ownership interests
that were taken in satisfaction of debts
previously contracted, provided that the
reporting association has not held the
interest for mare than five years or a
longer period approved by the OTS.

* * * *

PART 571—STATEMENTS OF POLICY

14. The authority citation for part 571
continues to read as follows:

Authority: 5 U.5.C. 552, 559; 12 U.5.C.
1482a, 1463, 1464,

§571.21 [Removed)
15, Section 571.21 is removed.
Dated: Decernber 6, 1996.
By the Office of Thrift Supervision.
Nicolas P. Retsinas,
Director.
[FR Doc. 96-31639 Filed 12~17-96; 8:45 am]
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