April 4, 1997

Number: 169

“|This rescission does not change the applicability of the conveyed document. To determine the
applicability of the conveyed document, refer to the original issuer of the document.

The Office of Thrift Supervision (OTS), has issued
a revised rule concerning federally chartered thrift
institutions use of the expanded credit card and
small business lending flexibility afforded by the
Economic Growth and Regulatory Paperwork Re-
duction Act of 1996 (EGRPRA).

EGRPRA directed OTS to define key terms in the
legislation. After passage of the law on Sept. 30,
1996, OTS moved quickly to put an interim rule in
place on Nov. 27, 1996. After reviewing public
comments, OTS has made some medifications in
the final regulation published today.

The definition of “credit card™ has been changed.
The final rule uses the definition in the Federal Re-
serve Board's Truth in Lending Regulation (Regu-
lation Z).

A companion definition of “credit card accoumt”
includes credit card debt consolidation loans and
securities backed by credlt card accounts and re-
ceivables, That definition did not change from the
interim rule. The rule also confirms that federal
thrifts may engage in credit card lending without a
percentage of assets investment limitation. OTS
said, however, that it reserves the right to establish
investment limits on a case-by-case basis if there is
a safety and soundness concern.

The Act allows federal thrifts to expand their com-
mercial lending authority from 10 to 20 percent of
assets so long as amounts over 10 percent are
solely for small business loans. OTS defines “small
business” as it is defined in the regulations of the
5mall Business Administration. In addition, OTS
added a “safe harbor" alternative by saying any
business loan of $1 million or less is generally
deemed a small business loan so long as the total
amount of business loans to one borrower does
not exceed $1 million.

Thrifts may count education loans, small business
loans, credit card loans and credit card account
loans (such as loans to consolidate credit card
debt) without restriction in meeting their Qualified
Thrift Lender (QTL) test,

OTS also removed its QTL regulations because
they simply reiterate provisions in the Home
Owners' Loan Act. The removal is part of OTS’
program to strearnline its regulations and remaove
duplicative requirements,

In addition, OTS has amended its acquisition of
control and holding company regulations to con-
form to changes made by the new legislation.
OTS no longer examines bank holding companies
with thrift subsldiaries.

Finally, the rule permits savings associations, sav-
ings and loan holding companies, and their
affiliates to offer discounts to customers who
maintain 2 combined minimum balance in certain
deposit and nondeposit accounts. This regulatory
exception reflects OTS' new authority under the
anti-tying statute to make exceptions that conform
to exceptions granted by the Federal Reserve
Board to banks.

The final rule was published in the April 3, 1997,
edition of the Federal Register, Vol. 62, No. 64, pp.
1581615825, and was effective on the date of
publication.

For further information contact:
William J. Magrini (202) 906-5744
Ellen Sazzman (202) 906-7133

Nicolas P. Retsinas
Director
Office of Thrift Supervision
Artachment
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DEPARTMENT OF THE TREASURY
Office of Thrift Supervision
12 CFR Part 580

{No. 87-28)
RIN 1550-ABOS

Amendments Implsmenting Economlc
Growth and Rsguistory Paparwark
Reduction Act

AGENGY: Office of Thrift Supervision,
Treasury. .
AcTion: Final rule,

suMMARY: The Office of Thrift
Supervision (OT8) today is issuing a
final rule implemanting provisions of
the Economic Growth and Regulatory
Paperwork Reduction Act of 1888
(EGRPRA). Among other actions,
EGRPRA: axpanded and clarified federal
thrifts' lending and investment
suthority; amended the Qualified Thrift
Lender (QTL) test; suthorized OTS to
grant anti-tying exceptions conforming
to exceptions granted to banks by the
Board of Governors of the Federal
Resarve System (FRB); and modified
OT5's aversight authority over bank
holding companies that own savings
assaciations, Today's rule implamenta
thess statutory changes in final form
and ensbles thrifts to take advantage of
the expanded flexibility and burden
reduction afforded by EGRPRA.

EFFEGTIVE DATE: Aprll 3, 1897,

FOR FURTHIER INFORMATION CONTAGT:
William J. Magrinl, Ssnior Project
Manager, (202} 808-5744, Supervision
Policy; Ellan ]. Sazzman, Counsel
{Banking and Finance), (202) 606-7133,
or Karen Osterloh, Assistant Chlef
Counssl, (202) 906—6638, Regulatlons
and Legislation Division, Chief
Counsel's Office, For information about
holding company issues, contact Kevin
A, Corcoran, Asalstant Chief Counsel,
(z02) 906—6962, Businees Transactions
Division, Chief Counsel's Qffice, Office
of Thrift Supervision, 1700 G Strest,
NW., Washington, DC 20552,

SUPPLEMENTARY INFORMATION!
1. Background

On September 20, 18886, Congress
enacted the EGRPRA ! which smanded
and clarifiad thrifts' lending and
investment powera under sections 5 and
10 of the Home Ownars’ Loan Act
(HOLA).2 EGRPRA confirmed that
fadaral savir::Ps associations may engage
in credit card lending without
limitation; enabled federal savings
associations to engage in education
lending without investment
restrictions; ? incressed the 10% of
assets limitation on federal savings
associations’ commercial lending to
20% of assets, provided that amounts in
excess of 10% are ueed for emall
business loans as defined by the OTS

-Director; and emended the QTL test to
provide that investments in education,
small business, credit card, and credit
card account loans are includable

1 P.L. 104=208, tit, 12, 110 Stat, 3009 {Saptember
30, 1998).

112 U.8.C. 1464, 1487x, respactivaly.

LHOLA, § 5, previously limited education loana
ta 8% of a thrift's total assets, 12 U.E.C,
14846c)(3)(A).
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without limit for oded of satisfyi
the QTL test.4 PR ing
ECRPRA also authorized the OTS
Director to issue regulations ting
excaptions to anti-tying pmvﬁi.:m in
section G(g) of the HOLA,* provided the
exceptions are consistent with the
HOLA end conform to exceptions
granted by the FRB to banks, Finally,
EGRFRA eliminated OTS supervision of
holding companies that control both a

bank and  savings asscciation and that
are registared as holding
companies with the FRB,

On November 27, 1006, OTS issusd
an interim finel rules enabling thrifts to
take iramadiate advantage of the
expanded flexibility and burden
reduction afforded by EGRPRA.% The
interim final rule included definitions
of cradit card, credjt card account, smal]
business, and small business loans.
These definitions enabled thrifis to
apply the newly modified QTL test and
to exercise new investment authorities.

* OTS alao streamlined its regulations by
removing certaln unneces QTL
provisions from the Code of Federal
Regulations, and added a new
regulatory anti-tying axception that
conformed to the 's safa harbor for
combined balance accounts, OTS ]
requested comment on any issues raised
by the newly implemesnted regulations,

M. Summary of Comments and
Description of the Final Rule

A. Ganeral Discussion of tha Comments

The public comment perlod on the
intarim final rule closed on January 27,
1997, Nine commenters, including five
Hnancial institution trade associutions
and four federal savings associations,
responded to the request for comment.
Commoenters generally supported OTS's
efforts to implement expaditiously
EGRPRA's new provisiona. Sevaml
commenters suggested that OTS modify
some provisions, including adopting a
safe barbor for loans to small
businessss, Specific comments
addresaing various sections are
discussed whers appropriate in the
section by section analysis below.,

B. Section-by-Section Analysis
Section 580.3—Definitions of Credit
Card and Credit Card Account

Section 2303(g) of EGRPRA requires
the OTS Ditector to issue regulations
defining the term "credit card" in order
o enable thrifts to apply the newly

4+EGRPRA also permitted savings associstions to
substitute the tax coda's 'domestic bullding and
ioan aMociation’ test for complinnce with
- amanded QTL tast. Sae Ssction 2303(e) of EGRPRA.
#12 U.5.C. 1484(g).
s8] FR 60179 (Novembar 27, 1008).

modifled QTL teat,” This modified QTL
test permits loans “made through cradit
cards or credit card accounts™ to be
counted as qualifisd thrift investments
(QTI) without restriction. The definition
of "credit card” and *“credit card . -
account’ also provides fadersl thrifts
with guldance in exercising their
authority to "invest i, sell, or otherwise
dealin * * * luans made through credit
cards or credit card accounts” under
saction 5{c) of the HOLA. As revised by
section 2503(h) of EGRPRA., section 5(c)
authorizes federal thrifts to engage in
cradit card lending without any
rmantnge of agsets investment
imitation.? Commenters gonerally
agreed that it was appropriste for OTS
to consistently define “gredit card” and
"credit card account” for both section
5(c) and section 10(m) of the HOLA.

Credit card. OTS based the regulatory
definition of ""credit card"” on the piain
language definition of “credit " in
Black's Law Dictionary.” Four
commenters addresssd the substance of
this definition. Two commentarg
supported the use of the Black's Law
Dictionary definition. These
commenters aessrted that this definition
is easy to understand and consistent
with EGRPRA's goal of providing thrifts -
greater investment ﬂuxigul . Two other
commenters cuggested that OTS employ
the similar, but not identical, definition
of “credit oard” in the FRB's Truth in
Lending Regulation at 12 CFR Part 228
(Regulation Z). Regulntion Z defines
credit card as “pny uu.t:d.cﬁ\lnto. coupon
book, ar other single credit device that
may be used from time to time to obtain
credit.” 12 CFR 228.2(a)(15). Thase
commenterz noted that the banking
industry is familiar with Regulation Z
and that uniform regulations would
maduce the complaxity of Fedaral
H?\]ﬂﬂnl‘.\ of the banking {ndustry.

o enhance uniformity and
consistency among the federal banking
ugencies, ths OTS has adopted the
definition of “credit card” in Regulation
Z for purposes of the fing] EGRPRA
amendments.

Cradit Cord Account. The interim ruls
defined *‘credit card account™ as a cradit
account eatablished in conjunction with
the issuance of, or the extersion of
credit through, a credit card. The term
includes loans made to conanlidate
credit card debt, including cradit card
debt held by other landers, and
participation certificates, securities and
similar instruments gscured by credit
card recelvablas,

75an 12 11.5.C 14678{m).

PEGRPRA, section 2303(h}, amending HOLA
§ 5(c), to be codifled at 12 U.5.C. 1464(c)(1)}T).

*Black's Law Dicticoary 387 (8th ud, 1080).

Two commenters supported including
investments in loan pools that issue .

. securitiea-backed by credit card loans in

the deflnition. These commenters noted
that HOLA specifies that “any refarence
to & loan [herein] * * * ncludes an
interaest in auch loan * * *" 0 and,
thus, implicitly includes sscurities
backed by credit card accounts and
receivables. One commenter argued that
the inclusion of securities backed by
credit card loans {s beyond
congrassional intent becauss such debt
instruments are essentially securities
rather than loans,

OTS and its gradacanur agancy have
long authorized federal savings ‘
assoclations to make a loan secured by
an assignment of loans to the extent that
the thrift may make or purchuse the
underlying loans,!! Thus, the final rule
continues to provide that loans made
through cradit cards and credit card
accounts encompass investments in
loan pools that Issue securities backed
by credit card loana,

Two commenters agreed with QTS's
inclusion of credit card debt ‘
consolidation loans in the definition of
“credit card account." These
commenters ed that such loans arw,
in economic substance, credit card
loans: One commenter requeatad OTS to
clarify that consolidation loans include
other consumer debt such as personal or
automobile loans. Anothar commenter
argued against the inclueion of credit
card debt consolidation loans, asse
that credit card debt consolidation
loans, in easence, are consumer
installment loans that may includae non-
cradit card debt.

OTS baliavas that, in enacting
EGRPRA, Congress intsndad to give
thrifis the flexibillty for innovation with
respect to the termas and conditions of
particular crodit eard products,
Accordingly, OTS balisvss that a broad
definition of credit card account within
thw limits of safaty and soundness is
oonsistent with congressional intent of
EGRFRA and HOLA. Additionally, OTS
does not consider loans that are used to
tonsolidate other consumer debt such as
personal or automobile loans to be
credit card debt consnlidation loaps and
would object to a thrift's treatment of
loana consolidating both credit card and
non-credit card related debt as a credit
card account loan. Accordingly, the
definition of cradit card account is
unchanged in the final rule,

OTS raitaratas that § 560,30 of OTS's
regulations, which implements the
statutory credit card anthority, permits

1912 1LE.C. 14na(e){8}R), . . ..
1112 CFR B&0.31(r) me wided B1-FR 50981, 50974
(Ropreuwiber 30, 1908).
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fadetal thrifts to engage in the full range
of credit card u'mratlom authorized by
HOLA. Under this regulation, however,
OTS raserves the right to establish
investment limits on a case-by-case
basis if an institution's concentration in
eredit-card-related loans pressnts a
eafety and soundneas concern.!d As with
any expansion of a line of business,
institutions that expand their credit card
lending pursuant to today's rule must
do so in a safe and sound manner.
Institutions tElmmi::lg, any significant
increase in these types of loans should
prepare thorough business plans,
acquire the necessary personnel and
expertise, and establich adequate
systams to identify and control risks
associated with these products. OT8
will monitor thess lending activities,
utilizing off-gite surveillance and the
on-site examination process.

Section 560.3—Dafinitions of Small
Businees and Small Buginesa Loans

Section 2303(g) of EGRPRA requires
the OTS Director to issus ragulations
defining “small businass™ for the
purposes of the newly modified QTL
test, which permits savings associstion
to count amall business loans as QTI
without restriction under saaction 10{m)
of the HOLA. Section 2303(c} of
EGRPRA also directs the OTS Director
to define *small business loans" in
conneaction with the newly amended
saction 5(c) of the HOLA, which
expands federal thrifts' commercial
lending authority from 10% to 20% of
agsats, provided the amount in excess of
10% of mesets is used solaly for emall
business loans.!?

To promota a harmonious
interpratation of the statute, the interim
final regulation defined “'smatl
business” and "'small business loan"
once for purposes of both HOLA
provisions. OTS tisd these regulatory
definitions to the eligibility criteria
nstablished by the Small Business
Administration (SBA) undet section 3{a)
of the Small Business Act, 15 U.5.C,
632(a), as implemented by SBA's
regulations at 13 CFR Part 121. OTS
specifically solicited commeant whether

ess SBA standards were the most
appropriate basis for the definitions of
small business or small business loana
under the HOLA, The OTS also solicited
comment on whather the sgency should,

1312 CFR BB0.30, n. 5. 61 FR 50851, 50873
(Ssptembar 30, 1906),

13 Fedural thrifts have long heen suthorized to
make loans secursd by business or sgricultural real
eatate jn amounts up to 400% of capital, 12 U.5.C,
1484(0)(2){B). Prior to BGRPRA. fadarai thrifts could
only maks additional sscured and unsacured loans
to businessss and farms io amounts up to 10% of
total assats. 12 U.5.C. 1484{c)(2)(A).

for the sake of simplicity, include in its
definition a da minimis safe harber
based on annual sales or some other
criteria,!4

Of the seven commenters addressing
the amall business definitions, four
lugpuned the use of SBA's regulatory
definitions (either alone or in
combination with a de minimis safe
harbor). These commantars indicated
that mnst lenders and small businesses
are familiar with SBA's size eligibility
standards, and asserted that the use of
SBA's standards would promote
regulatory uniformity among the
agencies and would reduce regulatory
compliance burdana.

Three other commenters contanded
that thrifts are unfamiliar with SBA's
size eligibility standards. These
commenters also asserted that the SBA
definitions are too complex to apply in
day-to-day commercial lending
decisions since tha SBA's criteria
require knowladge of the borrowar's
precise line of business, as categorized
and subcategorized by SBA's

tions. For some buginesses, 5BA's
regulations rely on a firm's number of
oemployees, For other businesses, the
SBA definitions ars based on the
company’s asset size or annual receipts.
These commenters contended that the -

-application of SBA definitions would

require thrifts to gather additional data
unrelated to lending decisions, and to
maks time-consuming determinations of
SBA industrial classitications, They

.concluded that the uas of the SBA

definitions would impoas additional
burdens on thrifts’ commercial lending
activitiea, and would limit thrifis'
fincentive to pursue small business
lending, contrary to the apirit of
EGRPRA.

Six of the seven commenters
suggested that OTS adopt a safe harbor

14The SBA Resuthariration Act of 1884, 18
11,5.C. 832(a){21C), provides that unlsss spacifically
suthorized by siatute, no federal agency may
prescribe » sixe standard for categorizing s business
concet: a8 & small businews unleas such size
standard is made subject to public nodee and
cowent, makes certain size determinations, and is
approved by the SBA Adnadaistrator. OT3 solicitad
comment regarding whether EGRPRA § 2303{g)
conatitutes u apecific suthorizadon within the
meaning of 156 U.5,C, 832(a)(2)(C). Commenten
addressing this issue belleved that EGRPRA gave
QTS authorization to define “small business” for
purposes of the HOLA. Section 2303(g) of EGRPRA
mquires the Director to “lesus such regulations as
may be necessary to dm » term ‘s
busineas' " for the purposss of the OTL
requitements at section 10(m) of the HOLA.
Similarly, under ssction 8{c)(2}{A) of ths HOLA, as
amendnd hy snctinn 2303(c) of EGRFRA, savings
associstions are authorizad 1o Invest in “small
husinsas loana, me that term iy defined by the
Director.” OTS that thess
constitute specific suthorizationn tp deflne “smal
buainess'" within the maskotog of 18 U.3.C.
a3g{a) ).

in place of or as an alternative to the
SBA definitions. These cominentars
reasoned that a safe harbor threshold
would provide additional flexibility in
qualifying businesses as aligible for
small buziness loan categorization. The
commenters suggested a variety of safe
harbor atandards, expresaed in terms of
annual receipts, number of amployses,
and/or loan amount of a business
borrawer.

One commenter noted that savings
associations are required to report the
aggragate number of loans made to
businesses with gross annual revenuss
of 51 million or lass pursuant to the
OT5's Community Reinvestment Act
{CRA) reguladons.'5 This commenter
also asserted that FRB Regulation B,'S
which implements the Wamen's
Business Dwnership Act of 1988, also
uses tha $1 million annual receipts
standard to determine whather a
business constitutes a small business.
For consistency, the commanter
suggested that OTS adopt the same
standard. A second commenter, a2 bank
trade association, did not support the
safe harbor, but aleo recommended that
if OTS decided to eatablish a threshold,
it should use the 51 million sales
standard to he congistent with tha CRA
and FRB regulations.

A third commenter preferted a sefs
harbor of $20 million in annual sales.
This commenter represented that this
amount was within the range of dollar
amounts that SBA currently usas in ita
definitions. The commenter alsc
obaerved that emall businesses with $20
million or less in annual sales ;yp!cally
smployed fewer employess an
borrowed smaller amounts.

Two commanters suggeated that OTS
adopt a safe harbor baged on annual
receipts or the numbar of employees of
a business, In other words, if a business
has $5 million or less in annual receipts
or 500 or fewer employses, it should
automaticaily be deamed a amall
business ragardiees of its line of
business, These commenters indicated
that these thresholds wers pradominant
among the myriad business types
included in SBA regulations.

Finally, one commsnter suggestad
that OTS define smail busineaa loans as
business loans of §1 million or less that
are made to borrowers that do not have
more than 1,000 employees at the time
such loans were mada. This commenter
explained that largs and medium sized
businesses are unlikely to negotiate

1512 OFR 583w.42(b)(1){iv). Small business loans
for purpasss of the CRA regulations, howsvar, are
defined by referetce to the Thrift Financial Report,
which Ia based on the amount of the loan. Sas 12
CFR 5838.12(1). .

1412 CFR 202.9(x)(3).
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loans of $1 million or less and described
the 1,000-employes level as the most
representstive laval of employment in
SBA regulations.

Aftar raviawing these comments, OTS
has determined to adopt alternative
standards for determining whan an
axtension of credit qualifies as a “amall
business loan™ for purposes of thrifts’
small business lending authority and
the QTL teat, OTS believes that this
alternative approach will afford thrifts
maximum ﬂoxihilig to participate in
small business lending activities
consistent with safety and soundness,

Firat, OTS will continue to tie its
definition of “small business™ to the
aliglbilil eriteris sstablished by SBA
and implemented by SBA's regulations
at 13 CFR Part 121. A loan to a businass
guaul’ying as a ""small business” under

BA's regulations will qualify as &
*small business loan™ for purposes of
HOLA § 5(c) lending authority and aa a
*“loan to a small busineas™ for purpases
of the QTL test at HOLA § 10{m). For
lenders and emall businesses familiar
with SBA's size uli%lhilit standards,
this alternativa will provide a well-
establishad maechanism for thrifts to
expand their ymall business lending. By
ml}dng on 8BA’s definition, OTS also
will promote regulatory uniformity
among the agencies and will lessen the
regulatery compliance burden on the
small business community.

A an alternative mechanism, OTS s
adopting » safe harbor threshold baged
" on loan amount. Under the final rule, a
loan of $1 million or less will genarally
ha desmed a small buginess loan {ora
loan to & small business) for purposes of
thrifts’ small businesa lending authority
and the QTL tsat, This safe harbor
provides thrifts with a simple, sasy lo
apply, mechaniam for qualifying loans
s small business Joans. Thia atandard
chould enhance amall business lendin,
without adding an unnecessary layer o
cl:um lexity to day-to-day commercial

ending.

0TS beliaves that a threshold loan
amount would be an appropriate safe
hearber. OTS already uses a $1 million
loan amount to dafine small business
loan for purposes of ita CRA
regulations.!? OTS also relies on a $1
million loan threshold for purposes of
reporting small business loans to
Congress pursuant to requirements of
the Federal Deposlt Insurance
Corporation Improvement Act
(FDICIA).'® OT5's Thrift Financial

713 CFR, B834.12(t), The CRA regulations of the
ather federal banking agenciss contain the same
definition,

wPDICIA §132, 12 USC 1817 nate, raquires the
{edoral hank e 10 unnually from

‘loans to one borrowar)

Report (TFR) currently requires thrifts to
annually report *'Loana to Small
Busineasas and Small Farms" described
in the TFR inatructions as business
loans in the amount of §1 million or
less. '® Furthermore, as noted by at least
one commenter, large and medium sized
businesses are unlikely to negotiate
loane of $1 million or lase. Indeed, a
tecently issued FRB report states that
‘[slurvey data indicates a high
correlation betwesn loan size and
borrower size, and mast small loans
likely are to small businesaes.” 20

Accordingly, the final rule defines
small business loans and loans to small
busineases, in part, by cross-reference to
tha TFR instructiong, The use of these
loan threshalda is consistent with OTS
regulatory and reporting requirements
and, additionally, does not pose any
threat to safoty and soundnesa.?!

The fingl yule defines small business
loana and loans to small businesses to
include a loan (including a group of
t ments the
original amount restrictions and other
criteria for loans to small businesses and
small farms under the TFR. Savings
associations must combine and report
multiple loans to one borrower on an
aggregate basia, rather than as soparate
loans in determining whether the loans
fall within the threshold. Accordingly,
multiple loans made by & savings
association to the same borrower would
not qualify as small business loans or
loana to amall buainesses, if the
aggregated loans would excesd tha TFR
threshold amounts.

OTS determinad not to base the safe
harbor threshold on annual receipts or
sales. Unlike loan amount, which
{nformation is readily available to
thrifis, the concept of annual receipts or
sales may require some careful an
potentially complex determinations
with regard to the amount and timing of
income,# OTS also determined not to
base the safe harbor threshold on
employes level. Unlike loan amount,
th.rPﬁs do not necessarily obtain data
ineured institutions Information on small business
and emall farm lending as the agencles may noed
to assend the avatlabllity of cradit to thesa sectors

of the sconomy. The Bank Call Report containe the
same §1 miilion loan threshold for bank reparting

urposs.

wPursuant to TFR Inatructicns, leans 1o small
farms are conaidered to ba farm loans with “original
amountts” of $500,000 or less,

% "“Information on Depository Credit for Smail
Businsssss and Small Farms' (October 1096) p. 1.
FDICIA §477, 12 USC 281, raquiras the FRB 10
eollect and publish nnnulllr information on the
availabillty of credit to small businesses and small
farms, .

7 OT8 may resvaluatw this threshold after thrifts
have had scits exparience with {ts application.

12 Sop 13 CFR 121.104, which defines “annual
recalpts” for SBA purposss.

regarding employee level as part of the
typical loan underwriting process. Nor
is this information readily available to
thrifts, Employee lavels are also subject
to greater fluctuation and more difficult
to substantiata than loan amount.

OTS believes that the altemative
mechanisms for qualifying borrowers for
emall business loans will provide thrifts
with tha flexibility neaded to pursue
small business lending. This approach
should also increase available credit to
small businssses by creating ihcentives
for thrifis to expand small business
lending in a safe and sound manner.

Sections 563.30, 563.51, 563.52
Revisions to the QTL Test

Section 2303 (e) and (g) of EGRPRA
substantially amended the QTL test. As
a rasult of theso statutory reforms,
savings associalions can now éngage in
substantial small buginess, agricultural,
credit card, educational, and other
consumer lending and remain in QTL
compliance,2}

'The interim final rule did not codify
the statutory amendments in OTS
regulations. Instead, OTS removed all

provigions from its regulations and

osa to rely directly on section 10(m)
of the HOLA to govern this area. OTS
believed that HOLA'a detailed QQTL
requirements, combined with relevant
handbook guldance and the new
regulatory definitions discussed abave,
provide adequste direction to the thrift
industry and OTS examination staif
with respect to QTL compliance. This
approach {a consistent with OTS's effort
to streamline its regulations and remove
duplicative requirements pursuant to
saction 303 of the Community
Developmant and Regu.lntormy)
Impravemaeant Act of 1804 (CDRIA), 24

o commenter addressed this issue.
Accordingly, OTS is adopting its final
rule without change.

Section 563.26—Tying Restrictions

Section 5(g) of the HOLA prohibite a
savinge association from, inter alia,
varying the price charged for a product
or nrv%ue (the tying product) based on
whether the customer obtains an
additional product or service (the tlad
product) offered by the association or its
service corporation or affiliate, unless
the additional product or service is a
loan, discount, deposit or trust service
(*traditional bank products"). The Bank
Holding Company Act Amendments of
1670 {BHCA Rmendmanta] contain a
similar anti-tying provision applicable

@ Far & more complete discustion af EGRPRA'S
amendmants to the (JTL test a8 wall 48 the ledaral
thrifta’ branching authority, refer ta the preamble to
the interlm final rmle, 03"FR 80179-80180.

=i U.8.C 4803
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to banks and authorizes the FRB to grant
exemptions by regulation or arder from
such provisions.2* Pricr to EGRPRA, the
HOLA did not grant exemptive
authority to O‘lg

Saction 2216 of EGRFRA amended
section 5(q) of the HOLA to authorize
the OTS Director to issue regulations or
orders permitting exceptions to the anti-
tying prohibitions. These exceptions
must not be contrary to the purposes of
section B(q) of the HOLA, and must
conform to exceptions granted by the
FRB to banks under the BCHA
Amendments.

When the interim rule was {ssued, the
FRB had promulgated four regulatory
axceptions. For the reasons discussed in
the intarim ruls, the OTS determined
that thers was no need to issue
ragulatory exceptions comparable to
three of thess excoptiona. These
included FRB axceptions permitting: (1)
a bank holding company, bank, or
nonbank suhsidiary to vary the
consideration charged for a traditional
bank product on the condition or
requirernent that & customer also obtain
a traditional bank product from an
affilinte; 27 (2) & bank holding company,
bank or nonbank subsidiary to vary the
consideration charged for securities
brokerage services on the condition or
requirement that a customer also obtain
a traditignal bank product from that
bank Lolding company or bank or
nonbank subsidiary, or from an:
affiliste of such company; # and (3) a
bank holding company or nonbank
subsidiary to vary the considetation for
any extension of credit, lease or sale of
property of any kind, or zervice, on the
condition or requirernent that the
customer abtain some additional credit,
property or service from itaelf or a
nonbank affiliatw.?* Four commsnters
addressed the thres FRB exemptions.
All agread that comparable OTS
excaptions were unnecessary, The final
tule is unchanged on this paint.

The fourth FRB axception permits
banks to vary the consideration for any
praduct or package of praducts based on
& customer's maintenance of a combined
minimurm balance in certain products
specifiad by the bank varying the
consideration (defined as “eligible
gmducu"). if (1) that bank offars

eposits, and all such deposits ars
eligible products, and (ii) balances in
deposits count at least ax much ag non-

W12 U.8.C. 1972,

#For a mare detailed discussion of the thras FRB
exemptions and the OTS decision not to promulgste
similar reguintory exemptions, sew 81 FR 60181-82.

712 CFR 224.7(b)[1) [1998).

2812 CFR 238,7(b)2) L1906

w12 CFR 228.7(b)(3} (1998).

deposit products toward the minimum
balance,3

This regulatory sxcoption permits
banks to offar discounts to customers
maintaining a combined minimum
balance in doll:ualt and non-deposit
accounts, including brokerage and
mutual fund accounts. As such, this
regulatory “safe harbor authorizes
tying arrangemants that, abeant an
extaption, would be prohibited for
savings associations, bacause the ted
products would not necessarily be
traditional bank products. In addition,
savings and loan holding companies or
affiliates are prohibited g’om offering
such arringements where one of the
products involved is a savings
association product (other than a
tradftional bank product).

The interlm final ruls included a
comparable ''safe harbor” exception for
savings associationz, savings and loan
I:u'.'lclmgl companies, and affiliates.3' OTS
concluded that this exception was not
contrary 10 the purposes of section 5(q)
of the HOLA becausa it did not present
the anti-competitive effacts that the
HOLA's anti-tying provisions were
Intended to aliminate. Rather, the safe
harbor enabled savings associations and
their affiliates to offer a greater varfety
of banking products and services to
their customers, and could enhsnce
competitton {n the market place, Thia
exception also snsured parity between
savings associations snd b
enabling these inatitutions to offer a
comparable range of products and
services and, thus, enhanced
competition among financial
institutions consistent with the
purposes of section 8(g) and the BHCA
Amendments.

The OTS anti-tying exception at 12
CFR 583.36 conforma to the FRB's “aafe
harbor" for combined balance
discounts. This gufe harbor permits
savings assoclations and their affiliates
to offer discounts to customers
maintaining cartain ¢combined minimum
balance accounts, OTS also indicated
that it may permit other exceptions
under saction 5{q) on a mn-l?y-cua
basis upon determination that the
excaption {5 not contrary to the
purposes of section 5(‘1), conforms to an
exception granted by the FRB, and is

%712 CFR 225.7{b){4) (1998).

31 The exception suthority granted to OTS by
wnsnded HOLA § 8(q) is indirect]ly applicabla to
savinge and loan holding companiss and affilites,
bacauss HOLA § 10(a) lpmvidll that, lo connectlon
with transsctions involving the praducts or sarvices
of & aavings and loan holding company or affilinte
and thoss of an affilinted savings aasocintion, § 5(q)
shall apply to aavings and loan holding companies
and their affiliates in the same manner as if they
wile savings associations,

consiastent with safe and sound
practices.

Thres commenters supported OTS's
adoption of this safe harbor exception.
These commenters aleo agreed with
OTS's decision to permit other
exceptions on a case-by-caze basis,
Commenters believed that this flexible
approach could expand the variety of
products offersd to customers in &
rapidly chenging marketplace and
would enable thrifts to take full
advantage of their holding company
structura.

OTS's interim final rule did not
requira that all products offered
pursuant to the safe harbor must be
separately available for purchasa.
Although this condition applied to tha
FRB gafe harbor,?2 the FRB had
proposed to aliminate the condition in
a proposed rule issued September 6,
1896.% QTS indicated it would
resxamine this issue if the FRB's final
rule did oot eliminate the condition.

At least one commentear, a bank trade
assoclation, criticized the safe harbor for
combined minlmum balance accounts
because it did not require that all
products be offersd ue?uataly for sale,
contrary to the FRB safe harbor. Anather
commenter contended that thers was no
need for all items in a combined balance
to be saparately offerod because there
may be a rational economic need to offer
certain products and services in a
package form and that not offering each
product separately does not necessarily
raige anticompetitive ssuas.

In its final rule issued on February 28,
1997, the FRB in fact eliminated tha
separate availability requirement for
combined balange discounts,3s
Accordingly the OTS 1s adopting the
antitylng safe harboy in its interim rule
without change.

In thae interim rules, OTS also sclicited
comment as to whather the agency
should adopt regulatory amendments
Earn]lnl to additional revisions proposad

y the FRB. The FRB had proposed to
rescind the provision in its regulation
that extended the tying prohibitions to
bank halding companies and thelir
nonbank affiliates,? and had proposed
that bank holding companies and their
nonbank afflliates could engage in tying
practices other than discounting, such
as conditioning the availability of a

312 OFR 225.7(c)(1)(1084).

#1a1 FR 47242 (Saplember £, 1998),

"% g2 FR 9290, 9322 {Fabruary 28, 1907).

3 12 CFR 126.7(a)(1968). Other sspants of the
FREB's new ruls need not be disousesd hore bagpuss
they concern practices oot prohibited for savings
masociations and their sffilistoa.
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product on the purchase of another
product.?s
OTS requested comment on whether
22 and loan holding companies
and thefr non-bank affiliates should alio
be complately exempted from the tying
roatrictions. As noted above, the
provision of law applying the tyin,
restriction to savings and loan ulﬁlng
companies is statutary, not regulatory
(as ix the case for bank holding
companf{es). Thus, OTS also requested
comment on whether it would have
legal authority to grant a complete
exemption from sectlon 10(n) of the
HOLA. ‘
Several commenters addressed this
iszue, Commeantars generally agread that
OTS doat not have autharity to
sliminate entirely restrictions on tying
by savings and loan holding companies,
because OTS doss not have wuthority to
nt mmgluum from section 10{n) of
e HOLA, However, none of the
commenters disputed that OTS has
authority to grant exceptions to savings
assoclations pursuant to OTS's authority
under umiloi: 8(q) of the HOLA to
] ) and laan hol companigs.
ot o g compi,
proposal to rescind that agency's
regulatory extension of the tylng
prohibitions to bank holding companies
and their nonbank affiliates,?” Pursuant
to ssction 10(n) of the HOLA, OTS does
not presently appear to have the
authority to except uvutgn and loan
holding companias and their affiliates
entirely from all tying restrictiona.
Because OTS cannot cum&lamly excapt
savings associations and thair affiliates
from tying prohibitions, OTS cannot

adopt an exception precisel
conformlng to the 's ali.znnnlun of
regulstory restrictions on by bank
holding companies. Nevartheless, the
affects of OTS's inability to grant
exceptions from section 10(n) are
Hmited for two reasons. Firat, as
previously notad, the section 10(n}
restrictions do not apply unless tha
tylng arrangement invalves a savings
association, Second, the exceptions
promulgated under new seation 5{(g)(8)
apply to savings and loan holding
companies (and affiliates) as if they
WETS 5V assoclations,

As a final matter, one commenter
noted that OTS has published no
policies or guidance concerning the
tylng restrictions appliceble to savings
-associations and their holding '
companies, This commenter
recommended that OTS isaus such &

* The FRE noted that any ty;i“ AITAngemants
permitted under these changws would ba subject to
the geceral provisions of the antitrust lawa,

7 a2 FR 4t 9312-9318, 9322,

policy statemant or guidance. This
commenter suggested that the guidance
should reflect OTS's position that
section 5(q) permits the sments
add.mucdqln the first ih:m
exceptions set forth at 12 CFR 225.7,
and should contain examples of
permissible practices uncFar thess
exceptions. Thix commenter also
suggested that FRB orders on tying
arrangements could be nend by thrifts as
guldanca,

OTS will conaider these suggestions,
particularly if thrifts indicate a nead for
such asaistance after implomentation of
this final rule. In light of the diffarsnces
between anti-tying statutes applicabls to
savings asgociations and hnnEs, OoTs
does not balievs It appropriate to adopt
automatically orders issued by the FRB,

Sections 874.1, 574.2, 574.3, 575.2,
583.20, 584.20—Regulation of Holding
Companies ,

Saction 2203 of EGRPRA eliminated
OTS supervision of hol companiss
that contral hoth a bank and a thrift, and
aro rugistered as a bank hold
company with the FRR under the BHCA
of 1856.9 Accordingly, the interim final
rule included: (1) mi’;iom to OTS
acquisition of contral and holding
nnw regulationa to gonform to
EG 's amendments to the Savings
and Loan Holding Company Act; (2) an .
exception to the acquisition of control

ations clarifying that when a
E:mon acquires control of a bank

lding company and the person fa
required to file a change ur control
notice with the FRB, no change of
control notice is required to be filed
with OTS; and (3) minor revisions to the
Mutual Halding Company regulations to
raflect the OTS position that section
2203 of EGRFRA does not affect its

authority to nglulnto mutual holding
companies, including mutual holding
companios that have acquired a bunk.
The ons commenter addressing the
issue concurrad with OTS's
implementation of EGRPRA.,
Accordingly, OTS adopts the descritwd
modifications without change.

I, Administrative Procedure Act

OTS has determined that the 30-day
delay of effactiveness provisions of the
Administrative Procedure Act (APA), 5
U.8.C. 553, may be waived in this
rulumuking. Section 553(d) of the APA
permits waiver of the 30 day delayad
sffective date requirement for, inter alia,
good cause or wi arule relieves a
rastriction. OTS finds thet good cause
exists bacause the rule is substantially
identical to the interim fAnal rule that

N12U5.C 1841 o aeg.

haa been in effect since November 1808.
Tha rule relleves various lending,
investment, and tying restrictions for
thrifts and merely conforms QTS
regulations to EGRPRA's statutory
changes, Accordingly, the final rule will
ba immediately effective upon
publication in the Federal Rogistar.

TV, Executive Order 12888

OTS has determined that this final
rules does not constitute a “significant
regulatory actlon” for the purposes of
Exacutive Order 12866,

V. Regulatory Flexibility Act

Bacause no notica of proposed
rule: is required for this rule, the
provisions of the Regulatory Flexibility
Act (5 U.5.C. 801 & saq. do not apply.
The final rule does not impase any
additional burdens or requiroments
upon small entities and reduces burdens
on all savings assoclations, The
regulatory amendments implement
statutory changes to the HOLA that
relieve various lending, investment, and
tying reatrictions on thrifte and
otherwise conform OTS regulations to
EGRPRA. :

V1. Unfunded Mandates Act of 1985

OTS has determined that the
requirasments of this final rule will not
result in expenditures by Stats, local,
and tribal gavarnments, or by the
private sector, of more than $100
million in any one year. Accordingly, a
budgetary impact statement is not
required under section 202 of the
Unfunded Mandates Act of 1885, Pub.
L. 1044, 100 Stat, 48 (1985).

VII. Effactive Date

Section 302 of tha Risgle Community
Development and Ragula
Improvement Act of 1904 (CDRIA}, 12
U.5.C. 4802, requires that new
rugulations and amandmonts to
regulations that impose additional
reporting, disclosures, or other new
roquirements take affect on tha fitst date
of the calsndar quarter following
publication of the rule unless, among
other things, the agency determiness, for
ggnd causs, that the ations should

come sffactive on a day other than the
first day of the next quarter, OTS
believes that CORIA does not apply to
this final rule because it imposes no
new burden on thrifis. For
roasons, OTS has datermined that an
immediate effective date iz appropriate
for thia final rule.

List of Subjects 12 CFR Part 580

Consumer protection, Investments,
Manufacturad homes, Mortgages,
Reporting and recardkseping
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requirements, Savings associations,
Securities.

Accordingly, the Office of Thrift
Supervision hereby amends title 12,
chapter V of the Code of Federal
Regulations by adopting as finsl the
interim mis publ!llgod at 61 FR 60179
(November 27, 1996), with the following
changes.

PART 580—LENDING AND
INVESTMENT

1. The authority citation for part 360
continues to read as follows:

Authority: 12 U.5.C. 1482, 14628, 1463,
1464, 14673, 1701}-3, 1828, 3803, J805; 42
U.S.C. 4108,

Z: Section 560.3 s amended by
revising the intraductory text and the
definitions for credit card and z2mall
business loans and loans to amall
businesass to read as follows;

§580.3 Dafinltlona.

For purposes of this part and any
determination under 12 U.5.C,
1467a(m): ’

- p w - [

Credit card is any card, plate, coupon
book, or other single credit device that
may be used from time to time to obtain
credit. ‘

L ] - L] L] [ ]

Small business loans and Joans to
gmall businesses include any loan to &
small business as defined (n this
section: or & loan (including a group of
loans to one borrower) that meats the
original amount restrictions and other
criteria for *loans to small businesses
and small farms” ag defined in the
instructions for preparation of the Thrih
Financial Raport,

Datad: March 24, 1997,

By the Office of Thrift Supsrvision.
Nicolas P. Retuinas,

Director,
[FR Doc, 878011 Filed 4-2-97; 8:45 am)
BILLING CODE $720=01-
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(lat. 4414710 N, long. 121 *18'13" W)

That aire axtonding u from the
surface wi 1.4 miles snch side of the
Duschutes VORTAG 200" and 089" radials
oxtending from the 3.1-mile mdius of Roberts
Fisld to .5 mile wast of the VORTAG, This
Class E afrspace aren is sffoctive during the
#pecific dates and times sstablished in
advance by & Notios to Airmen. The sffsctive
date nnd time will thereafter be continuously
published in the Airport/Facility Direatary.
- - L] *

Poragraph 8002 Glass E airpace areas
designoted as 2 surface ama for an airport.
L] L] w L] L]

ANM OR Ei Redmond, DR [Revised]

Redmond, Roberts Fisld, OR

(lat. 44"15'14” N, long. 121*00°00" W)
Deschutes VORTAC

(lat. 44*15°10" N. long. 121*18°13" W)

That wirspace within a 5.1-mile radius of
Robarts Fisid, and within 1.4 miles each slde
of the Deschutes VORTAC 2089* and 080"
radials extending from the 3,1-mile radius of
the ort to .9 mile west of the VORTAC.
This Class E airspace area is affective d
the specific dates and times sstablished in
advance by a Notice to Airmen. The sffactive
date and time wil] thereafter be continucusly
published in the Airpurt/Facility Dirsctory.
[ ] - w - L

lssued in Seattle, Washington, on March
21, 1007,

Richard E, Prang,

Acting Manager, Air Troffic Division,
Northwest Mountain Region,

[FR Doc. 87-8501 Filed 4-2-97; 8:45 am).
BILLING OODE 4810-15-M

14 CFR Part 71
[Alrspece Dooket No. $8-AWP-23]

Establishment of Class E Airspuice;
Atwaier, CA

AGENCY: Fodara] Aviation
Administration (FAA), DOT,
ACTION: Final rule.

SUMMARY: This action establishes a Class
E airapace arva at Atwatar, CA. The
developmsnt of a VHF Ominidirectional
Rangs (VOR) Standard Instrument
Approach Procadure (SIAF) to Runway

(RWY) 13 at Caatle Airport has made
this action necassary, The intended
effoct of this action is to provida

adequate controlled alrepace to
accommodate for the VOR SIAF to RWY
13 and other Instrument Flights Rules
(TFR) operations-at Castle Airport,
Atwater, CA.

ERFECTIVE DATE: 0001 UTC May 22,
1987,

FOR FUATHER INFORMATION GONTAGT:
William Buck, Airspace Spacialist,
Operations Branch, AWP-534Q, Air
Traffic Division, Western-Pacific

on, Federa]l Aviation
Al atration, 15000 Aviaton
Boulevard, Lawndale, California 90281,
telephone (310) 725-8556.

SUPH_EMENTARY INFORMATION:
History

On January 31, 1097, the FAA
proposed to amend part 71 of the
Federal Aviation Regulations (14 CFR
part 71) hy establishing a Class E
airapace area at Atwater, CA (62 FR
4868). Thia action will provids adequate
controlled airspace to accommuodate a
VOR EIAP to RWY 13 and other I[FR
oparations to Castle Airport, Atwater,

Interoste] parties were invited to
participate in this ml ]
procesding by submitting written
comiments on the proposal to the FAA.
No comments ta the proposal wers
recelved. Class E airspace designations
are published in paragraph 8005 of FAA
Order 7400.9D datad September 4, 1006,
and sfectiva Saptember 18, 1808, which
is incorporated by refsrence in 14 CFR
71.1. The Class E airapace designations
Usted in this documant will be
published subssquently in this Order.

The Rule

This amandment to part 71 of the
Pederal Aviation tions (14 CFR
part 71) estabiishes a Clugs E airspace
arun at Atwatar, CA. The development
of a GPS SIAP to RWY 13 has made this
action necessary, The sffact of this
action will provide adequate airspace
for nircraft axscuting tha VOR RWY 13
SIAP and other IR operations at Castle
Alrport, Atwater, CA.

The FAA has determined that this
tegulation only involvex an satablished
body of technical regulatons for which
Frequent and routine amendments are
hacessary to kesp them operational)
current. Therefore, this regulatio 1)
is not & “significant regulatory action”
under Executive Order 12868; (2] is not
& "significant mle" under DOT
Regulatory Policiss and Proceduras (44
FR 10034; February 26, 1079); and {3)
doss not warrant preparation of a
Regulatory Evaluation ax the anticipated
lmpact is 8o minimal, Since this isa
routinie matter that will only affect air
traffic proceduras and air navigation, it
is certifiad that this rule will not have
a aignificant economic impact on a.
substantial number of small entities
undar the criteria of the Regulatory
Flaxibility Act. .

List of Subjects in. 14 CFR Part 71

Airapace, Incorporution by refsrence,
Navigation (air).

Adoption of the Amendment

In consideration of the foragoing, the
Federa! Aviation Administration
amends 14 CFR part 71 as follows:

PART 71.—{AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Awthority: 40 U.5.C. 108(g), 40103, 40113,

- 40120; E.O, 10854, 24 FR, 0348, 3 CFR, 1930

1983 Comp., p. 389; 14 CFR 11.89,

§71.1 [Amendad]

#. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400,9D, Airspace
Dasignations and Raporting Points,
dated September 4, 1688, and effective
Se]i)tamber 186, 1996, is amended as
follawa: .

Paragraph 8005 Closs B airspace orea
axtanding upward from 700 ﬂim or more
abava tha surface of tha sarth,

[ ] L] L ] - ] .

AWP CA ES Atwatar, CA [New]

Castle rt, CA

(Lat. 37%22'04" N, long. 120%33'30" W),

That airs oxtending u from. 700
fool above the surface within  7-mile radius
of tho Castle and withio 7 miles sach
side of the smgh! rin ?:‘m t.h:h Castle
Airport, extan m the Castle Airport ta
23 miles nortbwost of the airport, excluding
the Merced, CA, Modesta, CA, and Oakdals,
CA Class E airapace wroas.

L L L] L] L}

Issusd in Los Angelm, Californis, on
March 4, 1097,
Caorge D. Willianw,
Manager, Air Traffic Division, Western-Pacific
Region. oo
[FR. Doc., 87-8487 Filed 4-2-407; 8:43 am)

" IMLLING CODE 410-13=id

14 CFR Part T1

{Alrspacs Dockat No. 98-AWP-35]

Establishment of Clsas E Airspacs;.
Fallbrook, CA ‘

AGENCY! Fadaral Aviation
Administration (FAA), DOT.

ACTION: Fina! rule.

SUMMARY: This action sstablishes.a Class
E uirspace area at Fallbrook, CA. The
development of a Global Positioning
System (GPE) Standard Instrument
Approach Procedure {SIAF) to Runway
(RWY) 18 to Fallbrook Community
Airpark has made this action necessary,
The intended sffect of this action iz to
provide adequats controlled airspuce for
Instrurmment Flight Rulss (IFR) operations
at Fallbrook Community Airpark,
Fallbraok, CA.






