
Department of the Treasury 

Office of Thrift Supervision 

October 24,1997 Number: 182 

A rule that reduces capltal required for small busl- 
ness loans and leases sold with recourse has been 
made final by the Office of Thrift SupervIsion 
COTS). 

The attached final regulation is unchanged from 
an interim rule for thrifts that went into effect Au- 
gust 31, 1995. 

The final rule was published jointly by OTS, the 
Comptroller of the Currency (OCC), and the Feder- 
al Deposit Insurance Corporation (FDIC). The 
Federal Reserve Board previously adopted a sub- 
stantially identical final rule. Thus, there is now 
regulatory consistency in this area among the four 
banking agencies. 

The rule implements sectron 208 of the Rlegle 
Community Development and Regulatory Im- 
provement Act of 1994. which was designed to in- 
crease small business access to capital. 

The final rule11 was published in the October 24, 
1997, edition of the Federal Register, Vol 62, No. 
206, pp. 55489-55493, and is effective January 1, 
1998. 

For further information contact: 
John F. Connolly 202/906-6465 
Valerie J. Lithotomos 202/906-6439 

Nicolas P. Retsinas 
Director 
Office of Thrift Supervision 
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DEPARTMENT OF THE TREASURY 

Office of the Comptroller of the 
currency 

12 CFR Part 3 

[Docket No. 97-17, 

RIN 1657-AS.14 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

12 CFR Part 325 

AIN 3064-AS67 

DEPARTMENT OF THE TREASURY 

Office of Thrift Supervision 

12 CFR Part 567 

[Docket No. 97-97, 

Risk-Based Capital Requirements; 
Transfers of Small Business Loan 
Obligations With Recourse 

AGENCIES: Office of the Comptroller of 
the Currency (OCC), Treasury, Federal 
Deposit Insurance Corporation (FDIC). 
and Office of Thrift SupervIsion (OTS), 
TreWlry 

ACTION: Jomt final rule. 
_ 

S”MM*tw: The OCC. FDIC, and OTS 
(agencies) are issuing final rules on the 
risk-based capital treatment of transfers 
of small business loans or leases of 
personal property wth recourse, as 
required by sectlo” 208 of the Riegle 
Community Development and 
Regulatory Improvement Act of 1994 
The rules address the risk~based capital 
treatment of transfers of small business 
loans or leases of personal property with 
recourse, and. consistent with the 
statutory purpose, are deslgned to 
facilitate such transfers. 

DATES: The final rule is effective January 
1. 1998 

OCC: David Thede, Senior Attorney, 
Securmes arid Corporate Practices 
Division (202/874-5210). or Tom Rollo, 
National Bank Examiner, Office of the 
Chief NatIonal Bank Examiner (2021 
874-5070). Office of the Comptroller of 
the Currency. 250 E Street. SW 
Washington. DC 20219 

FDIC For superwsory issues, Stephen 
G Pfeifer. Examination Specialist, (202/ 
898-8904), Accountmg Section. 
Division of SupervIsion: for legal Issues. 
Marc J Goldstrom, Counsel, (202/89& 
8807). Legal Diwsion, Federal Deposit 
Insurance Corporation. 550 17th street. 
NW Washington, D.C 20429. 

OTS’ John F Connolly, Senior 
Program Manager for Capital Policy 
(202/906~6465), Supervision: or Valerie 
J Lithotomos, Counsel, Banking and 
Finance (202/906-6439). Regulations 
and Legislation Division, Chief 
Counsel’s Office, Office of Thrift 
Supervision. 1700 G Street. NW 
Washington, DC 20552. 

Background 

The agencies are issuing final rules on 
the rlsk~based cap&l treatment of 
transfers of small business obligations 
with recourse as required by section 208 
of the Riegle Community Development 
and Regulatory Improvement Act of 
1994 (CDRI Act), 12 U S.C. I835 The 
agencies had previously published 
Interim rules imvlementina section 208 
and at that txne ;equested Comment on 
the changes. 60 FR 47455 (OCC), 60 FR 
45606 (FDIC): 60 FR 45618 (OTS). The 
OTS and OCC are now issung final 
~rules that are unchanged from their 
respective interim rules The FDIC is 
issuing a final rule that 1s substantially 
the same as its interim rule. 

Banks and thrifts typically transfer 
assets with recourse as part of 
securitizatio” transactions. SectIons 201 
through 210 of the CDRI Act were 
intended to increase small business 
access to capital by remowng 
impediments in existing law to the 
securltizatio” of small business loans 
and leases 

Under the agencies’ current risk-based 
capital standards, assets transferred 
with recourse are included in risk- 
weighted assets.’ Section 208 prescribes 
modified risk-based capital 
requirements for transfers of small 
business loans or leases of personal 
property with recourse that are sales 
under generally accepted accounting 
principles (GAAP) This modified risk- 
based capital treatment permits a 
qualified insured depository institution 
to include in its risk-weighted assets. for 
the purposes of applicable capital 
standards and other capital measures. 
only the amount of the retained recourse 
multiplied by the approprmte risk- 
weight percentage. For example. if a” 
lnstmmo” sold a $1,000 pool of small 
business loans with recourse but 
hmited Its recourse liability to the first 
$100 of loss on the pool, section 208 
would limit the applicable capital 

charge to $8 (8 percent of the $100 of 
retained recourse) 2 

By contrast. the agenaes’ risk~based 
capital regulations generally require 
institutions to include in risk-welghted 
assets the full value of assets transferred 
with recourse multiplied by the 
appropriate risk-welghr percentage. If 
that rule were applied to the foregoing 
example, the institutmn’s capital charge 
would be 8 percent of the $1.000 pool 
of transferred assets resulting in a” $80 
capital charge. rather than the $8 capital 
charge under section 208.’ 

Section 208 limits the availability of 
the favorable treatment as follows, 

(1) To apply section 208 to a 
transaction, a” institution must be a 
“qualified Insured depository 
instltutio”” at the time of the sale with 
recourse A quahfied insured depository 
institution is one that is either well 
capitalized or, wth the approval of Its 
primary regulator. adequately 
capitahzed (in ather case. without 
regard to section 208) If a” institution 
loses its “qualified” status, transactIons 
completed while the institution was 
qualified will continue to receive the 
favorable capital treatment. 

(2) The total outstanding amount of 
recourse retained by a” institution with 
respect to transfers of small business 
loans and leases of personal property to 
which section 208 has been applied may 
“ot exceed 15 percent of the total risk- 
based capital of the institution. unless 
the institution’s primary federal 
regulatory agency. by regulation or 
order, specifies a greater amount. 

Comments 

In response to the interim rule, the 
agencies received comments from one 
bank. three banking trade associations, 
one accountants’ professional 
assoaation. and one other trade 
association All of the commenters 
supported the interim rule. 

Section 208 requires the agencies to 
use the definition of “small business” 
established by the Small Business 
Admmistration (SBA) in 13 CFR part 
121pursuantto15USC 6321n 
determmmg whxh loans and leases are 
eligible fnr the specml capital treatment. 
Two comme”teIs observed that this 
definition IS difficult to apply with 
certainty in the absence of volummous 



Federal Register / Vol. 62, NO. 206 / Friday. October 24. 1997 / Rules and Regulations 55491 

information gathered from each loan 
apphcant, 

be prohibitively 

in extending 

on sales 

in 
the 

of 
obtain@ 

by the 

of section to facilitate 
of these 

a” 
msfifufion to apply 

If the 
by the 

is not a” 
institution to 
ensure on other 

is available to the 

a small business. Additionally, a” 
a 

borrower as a small business if 
to readily 

1s not 
a classification. If. 

durmg the course of a” examnation. it 

to evaluate a borrower ,s 
a small busmess is in a 
manner that is inconsistent or that 

to clrcurnvent of 
the of a small 
business. 

to to 
the 

m the interim 
rules that the accountmg principles for 
transfers of 

m Consolidated 
Reports of 

be governed by GAAP. of the 
to apply as 

required by rectio” No regulatory 
be necessary to 

implement As ofJanuary 

m 
therr Call Reports and Thrift Financial 
Reports. including the reporting of 

of small 

in accordance 
4 

This commenter also noted that the 
interim rule requires a” to 
hold 

of recourse to 
establish a liability reserve for expected 
future losses associated with the 
recourse arrangements The commenter 
stated that this requxement would 
result in a” excessive 

be wduced by 
the of the 

to 
change m the inter”” rule. 
Section 208 specifically requires the 
treatment described in 

as the in Its 

1s 
maintained to absorb 
60 

m sectlo” 208 
available for all sales of 

to 
adopt an alternative 

in section 
to use 

to further 
on transfers of small 

to 
review 

to sales of 
assets 

in 
the of that 

to 
confirm an institution 

to small 

22 1995, 

in August of 1995. 

m the agencies’ interim rules. 
the agencies will not object if a” 
institution to apply 

of the to small 

of 
the 

a qualifying institution 
under the provisions of at the 

of the 
an adequately 

be a 
“qualified institution” to use 

of the 
to 

the 
be 

permitted to use 

a” individual 
or other is necessary 

soundness purposes 
OTS generally to allow 

to use section 208 
method if 

determmes institutions have capital 
with their exposure 

One thought rhat 
OCC’S treatment low-level recour*r 

differed from of the 
and FRB this issue 

not directly to the rule 
implementmg 208. the 
wishes to that its of 
low~level transactions is 

with that the FDIC 
FRB. A recourse transaction 
a transactmn which the of 
retained is less the 
effective requrement on 
underlymg assets. required by 

350 of CDRI Act, USC 
4808, OCC. FDIC. FRB have 

rules limmng risk-based 
capital for low~level 

obhgatlons to bank’s 
maximum obligation under 

recourse provislon OTS 
already such a in place I” 
addition, OCC, FRB, FDIC. 
acting the auspices the Federal 

Instautions Examinatlo” 
have jointly Call Report 

describing the 
reporting treatment to low- 

recourse transactions the 
regulatory schedule (See 
Report Instructions Schedule RC- 

Capital ) 
The preamble to the OTS’s interrm 

rule on section 208 also addrersed the 
implementation of section 350 and 
requested comments on the proper 
calculation of the risk-based capital 
ratio for low-level recourse exposures 
The OTS received one comment on Lowe 
level recourse exposures. which 
supported the current OTS approach 
However. because this issue was not 
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raised in the FDIC and OCC intenm 
rules xnplementing section 208. the 
OTS is not addressing the issue in this 
jomt final rule The OTS will consider 
this comment in reviewing its policy 
guidance and Thrift Financial Report 
instructions. 

Prompt Corrective Action 

Section EO8(fl states that the capital of 
an insured depository institution shall 
be computed without regard to section 
208 in determmmg whether the 
institution is adequately capttalized. 
undercapitalized, significantly 
undercapltahzed, or critIcally 
undercapitalized under section 38 of the 
Federal Deposit Insurance Act (12 
U.S.C. 183101 Section 38 addresses 
prompt corrective action. 

The caption to section 208(f), “Prompt 
Corrective Action Not Affected.” and 
the legislatlw Illstory indicate that 
section 208 was not mtended to affect 
the oneration of the momot corrective 
actlo; system See S’ Rep: No. 103-169, 
103d Cons 1st Sess. 38, 69 (1994). 
However, the statute does not include 
“well capitalized” m the list of capital 
categories not affected. The prompt 
corrective action system deals primarily 
with imposing corrective sanctions on 
institutions that are less than adequately 
capitalized Therefore. allowmg an 
Institution that is adequately capitalized 
without the section 208 treatment6 to 
use section 208 for purposes of 
determming whether the mstitution is 
well cap,taltzed generally would not 
affect the application of the prompt 
corrective action sanctions to the 
mstltution. Other statutes and 
regulations treat an Institution more 
favorably if it 1s well capitalized as 
defined under the prompt corrective 
action statute, but these provislons are 
not part of the prompt correctwe action 
system of sanctionx Permittmg an 
institutmn to be treated as well 
capitalized for purposes of these other 
provisions also ~111 not affect the 
imposition of prompt corrective action 
sa”Ctlcms 

There is one provismn of the prompt 
corrective action system that could be 
affected by treating an institution as 
well capitalized rather than adpquately 
cap,tal,zed If an agency determmes that 

an institution is m an unsafe or 
unsound condition or is engaging in an 
unsafe or unsound pract~e. section 
38(g) (12 U.S.C. 18310(g)) authorizes the 
agency (1) to reclassify a *ell 
capitalized mstitution as adequately 
capitalized and (2) to require an 
adequately capitalized mstitution (but 
nor a well capitalized insntution) to 
comply with certain prompt corrective 
action provisions as if the institution 
were undercapitalized Because the text 
and legislative history of section 208 
indicate that it was not intended to 
affect prompt corrective action, the 
agencies b&eve that Section 208 does 
not affect the capital calculation for 
purposes of section 38(g) regardless of 
the institution’s caprtal level 

Thus, an restitution may use the 
capital treatment descllbed m section 
208 when determining whether It is 
well capitalized for purposes of prompt 
corrective action as well as for other 
regulations that reference the well 
capitalized capital category.’ An 
institution may not use rhe capital 
treatment described in section 208 when 
determining whether it is adequately 
capitalized. undercapltalized. 
significantly undercapitalized, or 
critically undercapitalized for purposes 
of prompt corrective action or other 
regulations that directly or Indirectly 
reference the prompt corrective actmn 
capital categories.a The agencies will 
disregard the capital treatment 
described in section 208 for purposes of 
section 38(g) 

Final Rules 

The OCC is adootine its interim rule 
without change ’ - 

The OTS is also adoptmg its interim 
rule without change. 

The FDIC is adopting i[s interim rule 
with one techmcal. non~substantive 
change section 325,5(c) is bang 
removed as redundant. Even though 
paragraph 6 of section 1I.B of appendix 
A to part 325 is unchanged, it is bang 
republished for the convenience of the 
reader 

Regulatory Flexibility Act 

Each of the agencies certifies that this 
final rule will not have a significant 

economic impact on a substantial 
number of small entities This 
rulemaking is required by statute The 
final rule authorizes an alternative 
method of calculating risk-based capital 
that permits institutions to hold less 
cap&l for certain recourse obligations. 
The fmal rule will beneflr qualified 
mstitutions regardless of size. The final 
rulr will not affect any institution’s risk- 
based capital for prompt corrective 
act\on purposes 

Executive Order 12866 

The OCC and OTS have determined 
that this final rule is not a significant 
regulatory action under Executive Order 
12866 Under the final rule, some 
institutions’ risk-based capita1 ratios 
may improve. This change will not have 
a material effect on the safety and 
soundness of affected instltntions and 
will not affect their measured risk-based 
capital for prompt corrective action 
purposes. 

The Agencies have determined that 
this final rule will not increase the 
regulatory paperwork of bankmg 
organizations pursuant to the provisions 
of the Paperwork Reduct,on Act (44 
U.S.C. 3501 erseq.) 

Unfunded Mandates Act of 1995 

Section 202 of the Unfunded 
Mandates Act of 1995 (Unfunded 
Mandates Act) requires that an agency 
prepare a budgetary xnpact statement 
before promulgating a rule that includes 
a Federal mandate that may result m the 
expenditure by state, local. and tribal 
governments. in the aggregate. or by the 
private sector. of $100 million or more 
m any one year. If a budgetary impact 
statement is required, section 205 of the 
Unfunded Mandates Act also requi<rs 
an agency to identify and consldrr a 
reasonable number of regulatory 
alternatives before promulgating a rule. 
As discussed in the preamble, the final 
rule authorizes an alternative method of 
calculating capital that permits 
insntutions to elect to hold less capital 
for certain recourse obllgatlons. Because 
the agenaes have determined that rhe 
final rule ~111 not result in expenditures 
by state, local, and tribal government>, 
or by the private hector. of more than 
$100 million m any one year, the 
agencies have not prepared a budgetary 
impact statemenf or specifically 
addressed the regulatory alternatives 
ronrIdered 

List of Subjects 

12 CFR Part 3 

Admimstrative practice and 
procedure. Capital risk. National banks, 
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Reporting and recordkeepmg 
requirements. 

12 CFR Parr 325 

Bank deposit insurance. Banks, 
Banking, Capital adequacy, Reporting 
and recordkeeping requrements. 
Savings associations, State nonmember 
banks. 

12 CFR Par, 567 

Capital. Reportmg and recordkeeping 
requirements, Savings associations. 

Office of the Comptroller of the 
Currency 

12 CFR Chapter I 

issuance 

Fur the reasons set out in the 
preamble. the interim lule amending 12 
CFR part 3 which was published at 60 
FR 47455 on September 13, 1995. (as 
corrected by the document published in 
the Federal Register at 60 FR 64115 on 
December 14. 1995) is adopted as a final 
rule without change. 
Office of The Cam,,tro,,er of the Currency 

Dated. September 12. 1997. 
Eugene A. Ludwig, 
Com~Xrollcr of the Currenc,v. 

Federal Deposit Insurance Corporation 

12 CFR Chapter 11, 

ISSUatKe 

For the reasons set out III the 
preamble, the Board of Directors of the 
Federal Deposit Insurance Corporation 
adopts as final the intenm rule 
amending 12 CFR part 325 which was 
pubhshed at 60 FR 45606 on August 31, 
1995, with the following change: 

PART 325-CAPITAL MAINTENANCE 

1. The authority citation for Part 325 
continues to read as follows- 

Authority: 12 USC 1815(a), 1815(b). 
1816, 1818(a). 1818(b), 1818(c), lSlS[t), 
1819(Tenth). 1828(c). 1828(d). 1828(x). 
1828(n), 1828(o). 1831(o). 1835. 39”7, 3909, 

4808. Pub L 102-233, 105 Star. 1761. 1789. 
1790 (12USC. 1831(n) not&Pub L 102- 
242. 105 Star 2236.2355, 238F (12” SC. 
1828 note) 

9325.3 [Amended] 
2 In 5 325 3 paragraph (e) is removed 
3. In appendix A to part 325. 

paragraph 6 of section 1I.B is 
republished to read as follows 

Appendix-A to Part 325-Statement of 
Policy on Risk-Based Capital 
* * * * * 

II *** 
B *** 
6 Small Business Loans and Leases on 

Persoml Pmperty Transferred wirh 
Recourse-[a) NotwIthstanding orher 
prowsions of tha appendix A a q”aldy,ng 
lnstlt”tlon that has transfcrrcd small busmess 
loans and leases on personal property (small 
busmess abhgauons, vnth vxo”rse shall 
mclude m risk-we&ed ~?CPTS only the 
amount of retamed recourse. provided two 
condnions are met Frst, the transacuon 
must be treated as a sale under generally 
accepted accountmg pnnc,ples (GA&P) and, 
second, the q”ahfyin8 mstirudun m”st 
estabbsh pursuant to GAAP a non-capxa, 
reserve sumc,ent to nlcet the ,“st,t”tlO”‘s 
reasonably estunated liability under the 
recourse arrangement Only loan, and leases 
to businesses that meet the criteria far a small 
busmess concern estabhshed by the Smal, 
Busmess Adrmmstratmn under section 3(a) 
ofthe SmallBusmess Act (15 U.S.C. 632(a)) 
are el@le for this cap,ta, treatment 

(b) For purposes of dus appendix A, a 
quahfymg mst,t”tmn 1s a bank that 1s WC,, 
capitaliaed In addldon. by orde, of the FDIC, 
a bank that is adequately capltalwd may be 
deemed a quahfyrng mst~tutmn In 
dctcrmmmg whe&r a bank meets the 
q”ahryu,g mstit”rlOn cnteria, the prompt 
correclnve action well capitahzed and 
adequareiy capnaiizcd defratrons set forth m 
5325 103 shall be “std. except thal ihe 
bank’s cap,@, ratios “1”s~ be calculated 
wthout regard to th? preferential capital 
treatmenr for iransfers of small business 
obhgarmns wrth recourse spec,f,ed m sectmn 
,I B.6 (al of th,s appendix A The total 
o”Lrmding am~“n~ of recourse reramed by 
a quahfying InStltUtlO” on transfers of small 
busmess obhgartons rccwing the 
prekremal capita, treatment cannot exceed 

15 percent of the mstn”mxis total rwk-based 
capital By order. the FDlC may approve a 
h,gher hmt 

(c) If a bank ceases to be a quaiifymg 
mst,t”tion or exceeds the 15 percent of 
capaal bmrt under sectmn ,I B 6 (b) of th,s 
appendix A, the preierentlal capax, 
treatment Will contmue to apply to any 
transfers of sma,, busmess obhgarmns w,rh 
reco”rse that were consummated durmg the 
tune the bank was a quahfymg mst,t”t,on 
and did not exceed such lmut 

(d) The nsk~based capital ratms of a bank 
shall be calculated w~hout regard to the 
prefere”t,a, capira, treatment for transfers of 
small busmess obligarions w,th recourse 
speafied m paragraph (a) al this sectmn for 
p,,rposes of 

(1) Dctcrmming whether a bank is 
adequately capltabzed. “ndercapitabzed, 
signif~antly undwrapitalized. or cnucally 
“ndcrcapitahred under the prompt correctwe 
artlo” caplral caregaly defmmons spafled 
in 9 325.103: and 

(ii) Applying the prompt correctave acuon 
reclassificatmn provis,ons speufied m 
a325.103(d). regardless ofthe bank’s cap,&, 
level 
* * * * * 
Federal Depos,t Insurance Corporation 

By the order of the Board ofDnrrx”r, 
Dated at Washington, D C this 16th day ol 

September 1997 
James D. LaPierre, 
Deputy Executive Secre&wy 

Office of Thrift Supervision 

12 CFR Chapter” 

Accordingly, the Office of Thrift 
Supervision hereby adopts as fmal the 
interim rule amendmg 12 CFR part 567 
which was published at 60 FR 45618 on 
August 31, 1995. without change 

Office of Thrift S”pc,v,smn 

By the Office of Thrrft S”pcrwsmn 

Dated September 18. 1997 

Nicolas P. Retsinas. 

Dlrectar 

,FK “oc 97-27749 Filed 10-23-W. 8.45 an,, 
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