- September 2016

-l
<
=
<
<
=
©)
=
(2]
<
LU
©
-
&
oc
LU
-
-l
@)
oc
-
o
=
O
O

Comptroller of the Currency

Office of the

Charters

O




Introduction

Contents
04 oo (1 Tox £ o] o OSSPSR 1
KBY POLICIES ...ttt bttt bbbttt b et bbbt enes 3
APPIICALION PIOCESS. ... .ottt sttt st ettt sbeenbeeneesneenneas 31
Organization PRASE .........c.ciieiieiieie e e ettt e e ra e teesaesnaesaeeneesneeeeanes 41
POSt-Opening CONSIAEIALIONS. .........ciiueiieiiiiierie ettt eees 49
Special PUrPOSE PrOPOSAIS .......ccveiiieieiieieeie ettt sae e e enes 50
Procedures: PrefiliNg ... 63
Exploratory Inquiry, Conference Call, or MEEtING.......ccccovevveieiiieiieie e e 63
Prefiling MEETING ..ottt nbe e e enes 63
Procedures: APPlICAtION PrOCESS ........ccviiiiieiieeie ettt sae e e 64
Filing the Application and PUBDIICALION .........cccooiiiiiiiiii s 64
OCC Field INVESHIGALION ......eeieieieiieie ettt sae e sreeeeenes 64
Public CommEeNts and HEANNGS........ueiiiieiieiiiie e e 65
DT 1S (] o TSP PR PR OR PP 65
Procedures: Capitalizing the BankK...........ccovoiiiiiiiii s 66
Procedures: Organization PRASE ............cceiieiiiii e 70
Organizing the BANK .........coioiiiiiiee et ae s 70
Meeting of Shareholders/Members and DIreCLOrS ........c.covveveeieieeieeie e 72
Organizing Bank OPerations...........cooueieeiieieiiesieeie ettt e e neesreeee s 73
Preopening EXamMINAtION .........c.coviiiiiieieeieseesie e se e ste e se e e e e ae e sreeeeenes 73
Continuing to Organize Bank OPerations............ccooeviererienieninie e 74
Chartering and CommeNnCiNg BUSINESS .......c.eiueiierieiieieeie e e see e sie e e nee s 74
Appendix A: Directors’ Duties and Responsibilities, Qualifications, and Other Issues .75
Duties and Responsibilities Of DIreCIOIS.......ccvivviieieeie e 75
Director QUAlITICALIONS.........coiiiiie e e 78
E1ECTION OF DIFBCLOIS ....c.viiviiieiieieee ettt bbb 79
VacanCies 0N the BOAIT .........ocoiiiiiiieiiec et nae e 80
Depository Institution Management INterlocks ACt..........ccocveviiieiviie s 80
Potential LIaDIITY......covieiieeeie e s 81
Appendix B: StoCK BENETIt PIANS..........cccoiieiicieceee e 83
e TV Y/ oS RS SOP TR 83
1IN L= 0 A = T SRS 83
TYPE 2 PLANS....ccee ettt r e b nae e 84
Type 1 and Type 2 Plan REQUIFEMENTS ........cuviieieeieiieeeeie et sie e se e 84
Management and Employee Stock Benefit Plans ..o 85
Accounting for Employee StoCK OPLIONS .........c.civeieiieiiee e 86
Appendix C: Supervision and Oversight Highlights ... 87
The EVAIUALION PrOCESS ........eiiieiieieieiiesie sttt bbbt 87
RISK ASSESSMENT SYSTEIM.....ctieiiitieitieite ettt sttt sb e sbeesbe st e sbeesbeaneenneas 87

Comptroller’s Licensing Manual i Charters



Introduction

RISK IMANAGEIMENT ...ttt ettt b e sb et et sbe e b e e e e nneas 88
RAS and the CAMELS Rating SYSIEM ........cooviiiiiiiieie e sae e 90
ENNANCEA SUPEIVISION. .. ..ottt ettt be e nneas 91
SPECIAltY Area RALINGS. ... .civeeieitieiteeie ettt e st e ae e e e te s e s e e saeeneesreeeeenes 92
ENFOrCEMENT ACLIONS ...ttt s b e be e e e nneas 94
Appendix D: Community Reinvestment Act HighlightS..........cccoccvoveiiiinic e 96
Responsibility Under the CRA ... 96
CRA ASSESSMENT ATB&......ceteieiieeiiee ettt r e sn e nne e ann e e sreennneenes 96
Performance StANCAITS ........cccuoiiiii e 97
Appendix E: Compliance Highlights...........oooeiieiic e 99
Fair LENAING STALULES .....veivieiiieieeiie sttt sttt sb e nneas 99
BSA/AML PrOVISIONS .....cuiiiiiiieieiesie sttt sttt 99
VT T0r: Ao ] RSP PRTPRR 100
Safeguarding Customer INfOrmMation...........ccccevveiieiieie i 101
PIIVACY .ttt ettt ettt b et h e bt et R bt et e e ne e nreenae e ne b e 102
0 AV (T o PR 104
Appendix F: Significant Deviations After OPening........cccccevveieiinienieneeneee e 105
PUIDOSE. ..ttt e bbbt br e e tr e e rre s 105
LAENTITICALION ... et b e sre et enes 105
EVAIUALION ...ttt bbbttt 106
Supervisory Actions and COMMUNICALIONS..........coiiriiiierienie e 107
L€ [0155S7= 1 VSR PRTSTRSS 108
] (] =] [0S USROS 115

Comptroller’s Licensing Manual ii Charters



Introduction

Introduction

This booklet of the Comptroller’s Licensing Manual supports the Office of the Comptroller
of the Currency’s (OCC) supervisory activity with respect to the granting of charters to
national banks and federal savings associations (collectively, banks). Before establishing a
national bank or a federal savings association (FSA), each organizing group must apply to,
and obtain approval from, the OCC. New banks may be chartered for full-service or special
purpose operations, such as trust banks, credit card banks, bankers’ banks, community
development (CD) banks, cash management banks, and other banks that limit their activities.

Each organizer and proposed director is responsible for understanding the chartering process
and the role of a bank director. Each organizer and proposed director should review this
booklet to become familiar with the chartering process.

National banks and FSAs are chartered under different legal authorities. As such, laws,
regulations and rulings applying to each charter are sometimes different, although many laws
and requirements apply to both charter types. The application process for both charters is
similar, but differences in the process or factors the OCC considers when reviewing charter
applications for the two charter types are highlighted in this booklet, as appropriate. National
banking associations are owned by shareholders who own stock issued by the national bank.
An FSA may also be organized as a stock entity (stock FSA) or may have a mutual form of
organization (mutual FSA), in which the equity interest in the FSA is attributed to the FSA’s
members (members generally include depositors, but also may include borrowers).

Each bank is different and may present unique issues. The OCC’s supervisory activity
includes a licensing component, through which the OCC ensures that the corporate structure
of banks is established and maintained in accordance with principles of safety and soundness
and consistent with applicable laws and regulations. Accordingly, the OCC applies the
guidance in this booklet consistent with the supervisory goals for each bank. The booklet

e describes OCC policies and procedures used in the charter application process, along
with detailed guidance and instructions.

e discusses the factors that the OCC considers in deciding a proposed bank’s application.

e describes the application process, including the prefiling process, filing and review of the
application, the decision, and the organization phase of the new bank.

e provides information about the ongoing supervision of a federally chartered bank and
issues applicable to a special purpose bank.

This booklet consists of an introduction, a key policies section outlining specific factors for
chartering banks, a section on the application process, and a procedures section. A glossary

! This booklet also covers special purpose banks such as trust banks, credit card banks, and community
development (CD) banks, which may be subject to specific regulations or guidance, as described in the “Bank
Supervision Process” booklet of the Comptroller’s Handbook. For information on national trust banks and FSA
trust banks, refer to OCC Bulletin 2007-21, “Supervision of National Trust Banks, Revised Guidance: Capital
and Liquidity” (as of June 7, 2012, this guidance also applies to FSAS).
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of terms used in the booklet is provided as well as a reference section with statutory and
regulatory citations and other useful materials. References are also made to other booklets of
the Comptroller’s Licensing Manual and the Comptroller’s Handbook. Following the
integration of the OCC and the Office of Thrift Supervision (OTS) in July 2011, the OTS
licensing handbooks were rescinded. The Comptroller’s Licensing Manual and the
Comptroller’s Handbook booklets are undergoing revision to incorporate guidance for both
national banks and FSAs, but that process has not yet been completed. Applicants should
contact OCC licensing staff for guidance as needed.

Throughout the electronic edition of this booklet are hyperlinks to sample documents on our
public website, such as the Interagency Charter and Federal Deposit Insurance Application
(interagency application), and other information that an applicant may find useful.

Throughout this booklet, national banks and FSAs are collectively referred to as banks or
federally chartered banks, unless it is necessary to distinguish between the two types of
charter.

Comptroller’s Licensing Manual 2 Charters
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Key Policies

The OCC grants approval of charter applications in two steps: preliminary conditional
approval and final approval. Preliminary conditional approval is granted if the factors the
OCC considers in reviewing charter applications are favorable; this approval permits the
organizers to proceed with organizing the bank. Granting preliminary conditional approval
provides the organizers of the bank with assurances that the application has passed the first
phase of OCC review before additional funds are expended to raise capital, hire officers and
employees, and complete the organization of the bank.

The OCC defines the organization phase as the period between the preliminary conditional
approval and the bank opening. Refer to the “Organization Phase” section of this booklet.
During the organization phase, the organizing bank’s officers and directors hire management
and staff, continue or begin to raise capital, prepare bank premises, and develop policies and
procedures to guide the bank’s operations.

Receipt of final approval from the OCC means the OCC has issued a charter for the bank,
and the bank can begin to conduct banking business. By this point, the organizers must have
completed all key phases of organizing the bank as determined by the OCC and received any
other necessary regulatory approvals, including Federal Deposit Insurance Corporation
(FDIC) deposit insurance, if applicable.

Capital must be raised? within 12 months of the OCC’s preliminary conditional approval or
the approval expires, unless the OCC grants an extension. If the preliminary approval
expires, then all the cash collected on any subscriptions for the bank’s stock must be
returned.® Under certain circumstances, capital can be raised before preliminary conditional
approval but after the proposed bank becomes a legal entity. Refer to the “Raising Capital”
section of this booklet.

The bank must open within 18 months of the OCC’s preliminary conditional approval or the
approval expires, unless the OCC grants an extension.* The bank may not conduct banking
business or engage in fiduciary or other activities until the OCC grants final approval and
issues a charter.®

2 Organizers seeking to charter a mutual FSA should consult with the appropriate OCC Licensing office
regarding capital raising efforts. Formations of mutual FSAs involve different challenges when raising capital
compared with stock charters because mutual FSAs do not issue stock.

3 Refer to 12 CFR 5.20(i)(5)(iv).

4 Refer to 12 CFR 5.20(i)(5)(iv).

5 Refer to 12 CFR 5.20(i)(5)(ii)(B).
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In determining whether to approve an application to establish a national bank or FSA, the
OCC is guided by the goal of maintaining a safe and sound banking system. The OCC
approves proposals to establish banks that have a reasonable chance of success, will provide
fair access to financial services by helping to meet the credit needs of its entire community (if
the bank will extend credit), will ensure compliance with laws and regulations, will promote
fair treatment of customers including efficiency and better service, and foster healthy
competition. OCC approval does not assure that operating a bank is without risk to the
organizers or the investors. In reaching its decision, the OCC considers® whether the
proposed bank

e has organizers who are familiar with applicable federal banking laws and regulations.

e has competent management, including a board of directors, with the ability and
experience relevant to the type of products and services to be provided.

e provides for sufficient capital in relation to the proposed business plan.

e can reasonably be expected to achieve and maintain profitability.

e will be operated in a safe and sound manner.

e does not have a title that misrepresents the nature of the institution or the types of
services it offers.

e poses acceptable risk to the Federal Deposit Insurance Fund, if applicable.

e demonstrates that its corporate powers are consistent with the purposes of the Federal
Deposit Insurance Act, the National Bank Act, and the Home Owners’ Loan Act (HOLA)
(12 USC 1464), as applicable.

In addition, the OCC considers a proposed bank’s plans for meeting the credit needs of its
community, including low- and moderate-income (LMI) neighborhoods, consistent with the
safe and sound operation of the bank as required by the Community Reinvestment Act
(CRA).”

The OCC considers the following additional factors® in reviewing an application to charter
an FSA, as required by HOLA:

e A charter for an FSA may be granted only to persons of good character and
responsibility.

e Inthe judgment of the OCC, a necessity exists for such an institution in the community to
be served.

e There is a reasonable probability of the FSA’s usefulness and success.

6 Refer to 12 CFR 5.20(e) and (f), which outline factors the OCC considers in reviewing a charter application.

" CRA requires the OCC to take into account a proposed insured bank’s description of how it will meet its CRA
objectives. Refer to 12 USC 2903(a)(2) and 12 CFR 5.20(e)(2). This requirement does not apply to proposed
special purpose banks that will not perform commercial or retail banking services by granting credit to the
public in the ordinary course of business, other than as incidental to their specialized operations. These special
purpose banks include banker’s banks, as defined in 12 USC 24(Seventh), and banks that engage in one or more
of the following activities: providing cash management controlled disbursement services or serving as
correspondent banks, trust companies, or clearing agents. Refer to 12 CFR 25.11(c)(3), 195.11(c)(2).

8 Refer to 12 CFR 5.20(e)(1)(ii).
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e The FSA can be established without undue injury to properly conducted existing local
thrift and home financing institutions.

Further, the OCC considers whether a proposed FSA will be operated as a qualified thrift
lender under 12 USC 1467a(m), and that lending and investment activities will be within the
HOLA limits, or the bank otherwise qualifies under this section.

The OCC will also take into account the effect of the undertaking on any district, site,
building, structure, or object that is included in or eligible for inclusion in the National
Register of Historic Places, pursuant to the requirements of the National Historic
Preservation Act.® Further, the OCC will consider the effect the proposal will have on the
quality of the human environment, including changes in air and/or water quality, noise levels,
energy consumption, congestion of population, solid waste disposal, or environmental
integrity of private land within the meaning of the National Environmental Policy Act.°

The OCC may deny an application, as specified in 12 CFR 5.13(b), based on any of the
following factors:

e Significant supervisory, CRA (if applicable), or compliance concerns exist with respect
to the proposed business plan.

e Approval of the filing is inconsistent with applicable laws, regulations, or OCC policy.

e The applicant failed to provide information requested by the OCC that is necessary for
the OCC to make an informed decision.

Each charter application must include accurate statements and fully developed plans, and it
must demonstrate that the organizers (and any sponsoring companies) are aware of and
understand the laws, regulations, and safe and sound banking practices that would apply to
the bank’s operation.*!

The OCC encourages each organizing group interested in establishing a bank to contact the
OCC for information about the process and guidance about specific issues unique to the
group’s proposal. The OCC normally requires all of the organizers of a bank and the
proposed chief executive officer (CEO) to attend a prefiling meeting before filing the
application.

Certain aspects of a bank’s business plan may require additional filings with the OCC, or
additional information in the charter application. For example, if the organizers propose for
the bank to exercise fiduciary powers, the charter application should include all relevant
information normally filed with an application for fiduciary powers. Similarly, if the new

® Refer to 54 USC 300101 et seq.
10 Refer to 42 USC 4321, et seq.

11 Refer to 12 CFR 5.20(h)(6).
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bank proposes branch locations, separate branch applications are required, with separate
requirements for public notice. Organizers should contact the OCC for guidance concerning
additional filings that may be required.

The organizing group should file an interagency application for deposit insurance with the
FDIC when it submits its charter application to the OCC, if the proposed bank will offer
insured deposits. All FSAs must be FDIC-insured.*?

A bank holding company (BHC) or savings and loan holding company (SLHC), or a
company that would become a BHC or SLHC because of its ownership of a proposed bank,
must obtain approval from the Board of Governors of the Federal Reserve System (Federal
Reserve Board) to acquire a newly established bank before the OCC will grant final
approval. 3

Organizing Group’s Role and Responsibilities

A strong organizing group generally includes persons with diverse business and financial
interests and community involvement. The business plan and other information supplied in
the application must demonstrate an organizing group’s collective ability to establish and
operate a successful bank in the economic and competitive conditions of the market the bank
will serve. A poor business plan reflects adversely on the organizing group’s ability, and the
OCC may deny such applications.

The organizing group must be composed of five or more persons.'* Normally, all of the
organizers serve as the bank’s initial board of directors.

The organizers should

e ensure that the group consists of persons with diverse business and financial interests and
community involvement and includes persons with some relevant banking or financial
services experience.

e have a personal history that reflects responsibility, honesty, and integrity.

e exhibit substantial personal and financial commitment to the proposed bank relative to
their individual and collective financial strength.

e select a capable CEO and, early in the organization process, other executive officers who
have the necessary experience to successfully implement the proposed business plan and
enhance the proposed bank’s likelihood of success.

e develop a business plan that

12 Refer to 12 CFR 5.20(e)(3).

13 There are exceptions to this requirement under the Bank Holding Company Act for certain national trust
banks or national credit card banks. These exceptions are discussed in the “Special Purpose Banks” section of
this booklet.

14 Refer to 12 CFR 5.20(d)(7), and, for national banks, 12 USC 21.
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— demonstrates the group’s collective ability to establish and operate a successful bank
in the economic and competitive conditions of the market to be served.
— articulates the risks of the proposed operation and the policies, processes, personnel,
and control systems that the bank will use to monitor and control those risks.
e understand their role in the successful implementation of the business plan.
e design executive officer and other compensation proposals that are consistent with the
OCC’s guidelines. Refer to the “Insider Compensation” section of this booklet.

The OCC requires each group to appoint a contact person to serve as the primary liaison
between the OCC and the organizers. The contact person must be a member of the organizing
group and a proposed director of the new bank.*®

Sponsoring Organizations

A new bank may be affiliated with another organization, also called a sponsor, rather than
choosing to operate independently. A sponsor usually is an existing corporation or holding
company, including a BHC or SLHC. If the new bank is affiliated with an existing
corporation or holding company, the OCC may consider the existing organization to be the
sponsor of the new bank. The OCC looks closely at the proposed relationships between the
bank and other organization(s) within the sponsor to determine whether to permit the
affiliation.

The OCC does not consider as a sponsor a new BHC, SLHC, or other holding company
established at the same time as a new bank. Such a new parent company generally does not
offer significant financial and managerial resources to support the bank’s operations. In
addition, a new holding company generally has few activities separate from those of the
bank.

A sponsor may also be a group of individuals who are currently affiliated with other
depository institutions, or individuals who, in the OCC’s view, are otherwise collectively
experienced in banking and have demonstrated the ability to work together.

A representative of the sponsor or sponsors may serve as the contact person with the OCC.
Sponsor’s Role

When a new bank proposal has a sponsor, the OCC may consider the financial and
managerial resources of the sponsor and the sponsor’s record of performance, rather than the
financial and managerial resources of the organizing group. The OCC reviews, for
consistency and compatibility with the proposed bank’s business plan, a sponsor’s record of
performance, overall philosophy, capital, management, profitability, and plans, such as its
strategic plan.

15 Refer to 12 CFR 5.20(i)(3). There is an exception for banks that are sponsored by a qualifying holding
company. See the “Sponsoring Organizations” section of this booklet.
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When the sponsor has adequate financial resources, the OCC may approve an application,
even in a market in which economic conditions are marginal or competitive conditions are
intense. In such cases, the OCC may require the bank to execute a written agreement with its
holding company that provides for capital maintenance and liquidity support from the
holding company. Refer to the “Standard or Special Conditions” section of this booklet.
Conversely, the OCC may deny a sponsored new bank’s application if the condition of the
parent company or any affiliate is subject to supervisory concern or otherwise detracts from
the application.

With the OCC’s prior approval, a sponsor may eliminate certain information from, or provide
abbreviated information with, the charter application. To reduce the application burden of a
proposal involving an insured bank, the OCC encourages the sponsor to file the same
interagency application with both the OCC and the FDIC.

Each sponsor of a proposed bank must demonstrate in the application that any proposed
holding company will meet all applicable requirements, including, among others, limitations
on holding company activities, under federal and state law.

Conflicts of Interest

Conflicts may arise between a bank and its sponsoring entity in maintaining sufficient
corporate separation between the organizations. To enhance corporate separation, the sponsor
should evaluate the bank’s activities and operations closely and address the following issues
in the charter application:

e The need for bank directors to act primarily in the best interest of the bank rather than the
bank’s sponsor and to exercise objective judgment in carrying out their duties,
independent of undue influence from sponsor management and affiliates. This
independence is especially critical when the bank directors are considering
— employment of bank management and employees dedicated to supporting the bank’s

operations.

— maintenance of separate books and records for the bank, the sponsor, and other bank
affiliates.

— implementation of bank board-approved internal and external audit programs, internal
controls and risk management policies, and other policies and procedures necessary to
ensure safe, sound, and legal bank operations.

e Evaluation of the extent to which the bank needs to retain core operations and staff to
conduct its business, as opposed to being essentially a dormant bank. Refer to the
“Glossary” section of this booklet.

e Adoption of third-party relationship® policies that may include affiliated entities
functioning as service providers for the bank.

16 Refer to OCC Bulletin 2013-29, “Third-Party Relationships: Risk Management Guidance.”
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Affiliate Transactions

The discussion that follows addresses only a few of the most common affiliate!” issues that
may arise in connection with new bank charters. For further detail on affiliate transactions,
see the “Related Organizations” booklet of the Comptroller’s Handbook or the “Other
Activities” section 730 of the OTS Examination Handbook.

A bank that has a sponsor or other affiliate must be aware of the laws governing affiliate
transactions. Sections 23A and 23B of the Federal Reserve Act, 12 USC 371c and 371c-1,
respectively, are designed to protect a bank from transactions with its affiliates that are
disadvantageous or abusive to the bank. The Federal Reserve Board implemented sections
23A and 23B through Regulation W, 12 CFR 223. Newly formed banks and their affiliates
must comply with the provisions of this rule as well as with the statutes.'®

Most subsidiaries of banks are not considered affiliates of the bank for purposes of sections
23A and 23B as implemented by Regulation W. Subsidiaries treated as affiliates include
insured depository institutions, financial subsidiaries, and subsidiaries (including uninsured
depository institutions) that are also controlled by one or more affiliates of the bank that are
not themselves depository institutions.® In addition, as previously noted, the OCC and the
Federal Reserve Board can determine that an otherwise exempt subsidiary should be treated
as an affiliate. For more information on the treatment of subsidiaries of banks under
Regulation W, refer to the “Investment in Subsidiaries and Equities” booklet of the
Comptroller’s Licensing Manual.

Section 23A, as implemented by Regulation W, controls risk to banks by

e limiting covered transactions with any single affiliate to no more than 10 percent of the
bank’s capital and surplus, and limiting aggregate transactions with all affiliates to no
more than 20 percent of capital and surplus. Covered transactions include
— abank’s extensions of credit to, or guarantees on behalf of, its affiliates or purchases

of assets from its affiliates.

— purchases of, or investments in, securities issued by affiliates.

— acceptance of securities or debt obligations issued by an affiliate as collateral for a
loan.

— transactions with an affiliate that involve the borrowing or lending of securities, or
derivative transactions with an affiliate, that cause a bank to have credit exposure to
the affiliate.

e requiring that all transactions between a bank and its affiliates be made on terms
consistent with safe and sound banking practices.

17 The term affiliate includes, among other things, any company that controls a bank and any company that is
controlled by the same person or company as controls the bank.

18 Sections 23A and 23B apply to FSAs to the same extent as Federal Reserve System member banks, pursuant
to 12 USC 1468(a).

19 Refer to 12 CFR 223.2(b)(1).
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e prohibiting the purchase of low-quality assets from the bank’s affiliates.

e requiring that all credit transactions (including guarantees and extensions of credit to an
affiliate) be secured by a statutorily defined amount of collateral. A full or partial
exemption from these restrictions may be available for certain types of transactions. (For
example, see section 23A(d) and 12 CFR 223.41 and 223.42.)

Section 23B of the Federal Reserve Act, as implemented by Regulation W, requires a bank to
engage in certain transactions with its nonbank and uninsured bank affiliates only on terms
and under circumstances that are substantially the same or at least as favorable to the bank as
those prevailing at the time for comparable transactions with unaffiliated companies. This
requirement generally means that the bank must conduct transactions with these affiliates on
an arm’s-length basis. Thus, for example, pricing or transaction valuation must usually
reflect fair market value. Section 23B applies this restriction to any covered transaction, as
defined by section 23A, and to other specified transactions, such as a bank’s sale of securities
or other assets to an affiliate and the payment of money or the furnishing of services to an
affiliate. Section 23B, however, does not prohibit banks from receiving goods or services
from affiliates at below market prices. In addition, transactions between a bank and an
insured bank affiliate are generally exempt from section 23B. As is the case under section
23A, transactions between a bank and an uninsured bank affiliate are generally not exempt
from section 23B.

FSAs are subject to the provisions of sections 23A and 23B, with two additional restrictions.
First, an FSA may not make a loan to an affiliate unless that affiliate is engaged only in
activities that are permissible for BHCs under section 4(c) of the Bank Holding Company
Act (BHCA). Second, an FSA may not purchase or invest in securities of an affiliate, except
for shares of a subsidiary. Refer to 12 USC 1468(a).

Regulation W sets forth exemptions from certain restrictions of sections 23A and 23B.
Exemptions that may be of importance to sponsors of new banks include the “sister bank”
exemption and the exemption for newly formed banks. The sister bank exemption exempts
many covered transactions between a bank and an insured bank affiliate from the quantitative
limits and collateral requirements of section 23A. Under Regulation W, however, covered
transactions between a bank and an affiliated uninsured bank, such as a trust company, are
not eligible for the sister bank exemption.

The exemption for newly formed banks allows such banks to purchase assets from an
affiliate without regard to the restrictions of either section 23A or 23B. To qualify for these
exemptions, the appropriate federal banking agency (the OCC, for federally chartered banks)
must approve the asset purchase in writing in connection with its review of the formation of
the bank. Refer to sections 223.42(i) and 223.52(a)(1). If a sponsor plans to rely on these
exemptions, it should provide details of any proposed asset purchases in the business plan.

Parallel-Owned Banking Organizations

In a parallel-owned banking organization, at least one U.S. bank and at least one foreign bank
are independently chartered but are controlled either directly or indirectly by the same
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individual, family, group of individuals, or a company or other entity who are closely
associated in their business dealings or who otherwise act in concert. If a de novo bank is
affiliated with a foreign bank through common control by individuals, these persons are
considered members of the establishing party of the de novo bank. Processing a charter
application that creates a parallel-owned banking organization generally is more complex
than processing a typical charter application. This difference reflects the OCC’s need to
understand the following:

e How the overall strategy and management of the parallel-owned banking organization
affect the de novo bank.

e How the activities of the foreign bank are supervised.

e How home-country supervisors view the condition and operations of foreign affiliates.

e How affiliates might affect the de novo bank.

These matters of supervisory interest add to the concerns addressed in the OCC’s standard
analysis of the background and financial information of the individual(s) filing the charter
application.

Concerns about the bank arising from a potential parallel-owned banking organization
typically result in expanded application requirements. The degree to which the OCC expands
requirements varies, reflecting the specific structure of the proposed transaction and resulting
organization. The OCC may request commitments or representations to facilitate the
supervision of parallel-owned banking organizations. Refer to the appendix to the “Change in
Bank Control” booklet of the Comptroller’s Licensing Manual for specific examples. Also,
see the interagency statement?® on parallel banking.

To apply legal restrictions on a proposed bank’s transactions with its affiliates within a
parallel-owned banking organization, the 25 percent control threshold in sections 23A and
23B and Regulation W is relevant. Members of a parallel-owned banking organization that
are affiliates cannot take advantage of the sister bank exemption because that exemption
requires ownership by a holding company.

Because of the complexity of proposals that would establish a parallel-owned banking
organization and the case-by-case nature of their processing, potential applicants are strongly
encouraged to meet with Licensing staff before submitting an application.

Management and Directors’ Banking Experience

The OCC requires all organizing groups and senior management teams to demonstrate
sufficient relevant banking experience to operate a bank successfully. The OCC grants a
charter only to organizers who have proposed a management team, including both the
proposed managers and directors that the OCC considers competent. Competent management
teams are usually characterized by

20 Joint Agency Statement on Parallel-Owned Banking Organizations, April 23, 2002.
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e high-caliber executive officers with the relevant experience necessary to implement the
proposed business plan and to exercise corrective action in response to changing internal
and external factors.

e successful business and community leaders, including some with prior banking
experience, who effectively oversee the management of the bank’s activities in their
capacity as directors.

If a proposed directorate has limited banking experience or community involvement, the
OCC expects the organizing group to recommend a stronger team of executive officers.

Directors

The affairs of each bank must be managed by directors who, initially, are elected by the
shareholders (or in the case of a mutual FSA, named by the organizers ?%) at a meeting held
before the new bank is authorized to commence business and, afterward, at meetings to be
held at least annually, on a day specified in the bank’s bylaws.

The board plays a pivotal role in the effective governance of its bank. The board is
accountable to shareholders, regulators, and other stakeholders. The board is responsible for
overseeing management, providing organizational leadership, and establishing core corporate
values. The board should create a corporate and risk governance framework to facilitate
oversight and helps set the bank’s strategic direction, risk culture, and risk appetite. The
board also oversees senior management, including the development, recruiting, succession
planning, and compensation of senior managers.

The board should have a clear understanding of its roles and responsibilities. It should
collectively have the skills and qualifications, committee structure, communication and
reporting systems, and processes necessary to provide effective oversight. The board should
be willing and able to act independently and provide a credible challenge to management’s
decisions and recommendations. The board also should have an appropriate level of
commitment and engagement to carry out its duties.

The corporate and risk governance framework should provide for independent assessments
about the quality, accuracy, and effectiveness of the bank’s risk management functions,
financial reporting, and compliance with laws and regulations. Most often performed by the
bank’s audit function, independent assurances are essential to the board’s effective oversight
of management.

The board’s role in the governance of the bank is clearly distinct from management’s role.
The board is responsible for the overall direction and oversight of the bank—but is not
responsible for managing the bank day-to-day. The board should oversee and hold
management accountable for meeting strategic objectives within the bank’s risk appetite.
Both the board and management should ensure that the bank is operating in a safe and sound
manner and is complying with laws and regulations.

2L An FSA with a mutual ownership form has no stock issued and therefore no shareholders. The initial slate of
directors is generally named by the organizers of a mutual FSA.
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Directors should have sufficient experience, competence, willingness, and ability to be active
in overseeing the safety and soundness of the bank’s affairs. Appendix A of this booklet,
“Directors’ Duties and Responsibilities, Qualifications, and Other Issues,” provides a broader
discussion.

Board composition should facilitate effective oversight. The ideal board is well diversified
and composed of individuals with a mix of knowledge and expertise in line with the bank’s
size, strategy, risk profile, and complexity. Although the qualifications of individual directors
will vary, the directors should provide the collective expertise, experience, and perspectives
necessary for effectively overseeing the bank. Boards of larger, more complex banks should
include directors who have the ability to understand the organizational complexities and the
risks inherent in the bank’s businesses. Individual directors also should lend expertise to the
board’s risk oversight and compliance responsibilities. In addition, the board and its directors
must meet the statutory and regulatory requirements governing size, composition, and other
aspects. Refer to appendix A of this booklet for a list of these requirements.

To promote director independence, the board should ensure an appropriate mix of “inside”
and “outside” directors. Inside directors are bank officers or other bank employees. Outside
directors are not bank employees. Directors are viewed as independent if they are free of any
family relationships or any material business or professional relationships (other than stock
ownership and directorship itself) with the bank or its management. Independent directors
bring experiences from their fields of expertise. These experiences provide perspective and
objectivity because independent directors oversee bank operations and evaluate management
recommendations. This mix of inside and outside directors promotes arms-length oversight.
A board that is subject to excessive management influence may not be able to effectively
fulfill its fiduciary and oversight responsibilities.

In addition, the OCC may consider the following factors in its evaluation of the proposed
board’s banking experience and qualifications:

e Combined business expertise.

e Collective understanding of the financial industry and the regulatory framework under
which the bank will operate.

e Willingness to put the interests of the financial institution ahead of personal interest.

e Understanding of and willingness to avoid conflicts of interest.

e Knowledge of the community to be served.

e Desire to commit an appropriate amount of time in carrying out the responsibilities of a
director or organizer and an awareness of the importance of being an active participant in
overseeing management.

e Personal and financial integrity (bankruptcies and previous arrests may reflect poorly on
an individual’s character).

e Individual experiences in highly regulated industries, for example, insurance or stock
brokerage.

Other items the OCC may consider about the organizing group include:
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e Plans to establish and maintain an appropriate board and committee structure.

e Establishment of a compensation structure designed to attract and retain qualified
management. Such structures should not be designed to reward unduly risky or unsafe
practices, such as incentives based only on growth.

e Efforts to obtain directors with recent banking or financial services experience.

e Commitments or representations by the organizing group to obtain director education.

Director education and orientation are available from a variety of sources, including the
proposed bank’s management, bank consultants, and seminars or “colleges” for new directors
offered by local and national industry associations. In addition, the OCC periodically hosts
director workshops to highlight regulatory changes and emerging industry trends.

To conclude that an organizing group has a satisfactory commitment to director education,
the OCC considers whether the following are present:

e A specific plan with time frames.

e Initial training before the bank opening that focuses on the duties and responsibilities of
new bank directors. This training should include the importance of an effective,
independent risk-monitoring program to assist the board in its oversight of the bank’s risk
management system. Training should also address the significance of Bank Secrecy
Act/Anti-Money Laundering (BSA/AML) regulatory requirements and the consequences
of noncompliance.

e Plans for additional training during the first year of the bank’s operations, tailored to the
directors’ needs relative to the bank’s proposed business plan.

e Ongoing education about new risks, products, and services.

Selection of the CEO

Selection of a qualified CEO is a critical decision affecting the success of the new bank. The
proposed CEO should

¢ Dbe involved actively in developing the proposed business plan, since the CEO will be
responsible for implementing the proposed plan successfully once the bank opens.

e have strong leadership skills and successful experience managing a bank or serving as a
bank officer in a similar financial institution or financial services company in areas
relevant to the proposed bank’s marketing strategy and needs.

e possess skills that complement those of the directors and other proposed members of the
executive officer team.

Selection of a CEO whom the OCC finds unqualified for the position, whose prior banking or
financial services experience is unsatisfactory, or who otherwise is unacceptable reflects
negatively on the organizers and normally results in disapproval or revocation of preliminary
conditional approval. Decisions about a proposed CEO are based on a person’s suitability for
that position with a specific new bank and are not intended to determine that person’s
eligibility for other jobs.
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Each organizing group must disclose its proposed CEO to the OCC at the time the group files
the charter application. If the proposed CEO wants to have his or her name withheld from the
public until the OCC grants preliminary conditional approval, the organizers should

e include a request for confidential treatment with the materials submitted in the charter
application.

e provide support for their request that disclosure would constitute an unwarranted invasion
of personal privacy under exemption 6 of the Freedom of Information Act (FOIA) or
result in substantial competitive harm to the organizers or the proposed CEO under
exemption 4 of FOIA.

e list in the application the criteria that were used in the selection process.

e provide a detailed description of the person’s background, experience, and qualifications
in the public portion of the application that is sufficiently specific to permit matching the
application information with the person once his or her identity is disclosed.

e discuss the proposed terms of employment for the CEO, including compensation and
benefits.

The organizing group should submit documentation of its investigation of the proposed
CEO’s background and qualifications (refer to appendix A, “Management Review
Guidelines,” in the “Background Investigations” booklet of the Comptroller’s Licensing
Manual).

Executive Officers

The organizers, board of directors, and the CEO are responsible for hiring and retaining
executive officers with skills and qualifications appropriate to the size of the institution, its
corporate structure, and the nature, scope, and risk of its activities. The organizers must
evaluate each proposed executive officer.

The OCC expects that when the application is filed, the CEO will be identified in the filing,
with a presentation of the organizers’ analysis of his or her qualifications. Other executive
officers may be similarly identified in the application; however, if officer positions are
unfilled, the OCC expects that job descriptions of the remaining senior executive officer
positions will be thorough and allow the OCC to analyze the necessary qualifications.

Executive officers are responsible for managing and supervising the day-to-day activities of
the bank. They should be able to identify and manage the material risks associated with the
bank’s activities and provide appropriate and accurate reports to the board of directors of the
bank’s condition and risk profile. Each proposed executive officer should therefore exhibit
strong, relevant experience for the specific position for which he or she is proposed. While
the lack of previous experience in a specific position may not disqualify a person for the
position, the proposed officer should be able to demonstrate that he or she has the
knowledge, skills, and abilities required to execute the duties of the position effectively.

The organizing group should include the following information in its application for each
executive officer candidate:
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e A job description outlining responsibilities for each officer’s position.

e A detailed outline of each candidate’s banking or other relevant experience.

e An assessment of each candidate’s qualifications for the position and his or her ability to
implement the business plan. Refer to appendix A, “Management Review Guidelines,” in
the “Background Investigations” booklet of the Comptroller’s Licensing Manual.

The applicant’s projected time frames should include adequate time for the OCC to complete
its review of each executive officer’s qualifications. The organizers must receive a non-
objection determination on the CEO and on other senior executive officers before opening
the bank. To avoid undue expense, the organizers should make no final commitments of
employment to any officer before the OCC’s review.

The OCC assesses the strength of the executive officers by considering the

e extent and quality of the proposed candidate’s experience.

e candidate’s skills for the position, including his or her level of knowledge of the
businesses and activities that the candidate will manage, the attendant risks, and
appropriate risk management functions.

e complexity of the proposed bank’s business plan.

If, after appropriate investigation and consideration of a proposed executive officer, the OCC
objects to that person, he or she cannot assume that position in the bank. Objection to a
proposed executive officer does not mean that the person may not be suitable for a different
position in the same bank or a similar position in another bank. 1t means only that the OCC
does not consider the person acceptable for the particular position for which he or she was
proposed in the new bank.

The OCC considers the qualifications of all proposed executive officers in its determination
that the bank is ready to open for business.

Insider Policy

The OCC requires each bank to adopt a written insider?? policy addressing its code of
conduct and conflicts of interest. This policy must detail business practices the board of
directors deems acceptable. The OCC requires this policy in writing for each bank, regardless
of the bank’s complexity or the degree of sophistication of its systems.

The board of directors must take the lead in protecting the bank from conflicts of interest.
One way a board of directors can fulfill that role is by adopting and enforcing clear insider
policies. These policies would govern conduct and transactions between the bank and its

22 Insider is defined as a proposed organizer, director, principal shareholder, or executive officer of a proposed
bank. For purposes of determining applicability of and compliance with 12 USC 375(a) and 375(b) as
implemented by Regulation O, the term “insider” is defined at 12 CFR 215.2(h) and means an executive officer,
director, or principal shareholder, and includes any related interest of such a person.

Comptroller’s Licensing Manual 16 Charters


http://www.occ.gov/publications/publications-by-type/licensing-manuals/_pdf/backgroundinvestigations.pdf

Key Policies

directors and principal shareholders and their related interests, as well as with the bank’s
officers and employees.

Transactions With Insiders

Bank insiders have positions of responsibility and leadership in the community and should
avoid even the appearance of conflicts of interest.

A bank may engage in safe and sound business and personal transactions with its insiders,
consistent with law and regulation.?® Transactions between a bank and its insiders can
address legitimate banking needs and serve the interests of both parties. The challenge is to
separate legitimate insider financial relationships from those that are, or could become,
abusive, imprudent, or preferential.

Any financial or other business arrangement, direct or indirect, between the organizing group
or other insiders and the bank must be made on nonpreferential terms. The bank may receive
preferential treatment from the insider, but the insider may not charge the bank a higher rate
or require more favorable terms than those provided to non-insiders in comparable
transactions. Additional restrictions and requirements apply to loans made to executive
officers. Banking statutes and regulations also impose a number of reporting and record-
keeping requirements. Refer to the “Insider Activities” booklet of the Comptroller’s
Handbook.

Insider Personal and Financial Commitments

The OCC expects all organizers and directors to exhibit substantial personal and financial
commitment to a new bank. Personal commitment includes contributions of time and
expertise to the bank’s organization. Refer to appendix A.

Personal wealth is not a prerequisite to becoming an organizer or director of a bank.
Purchases of shares of bank stock, individually and in the aggregate, should, however, reflect
a financial commitment to the success of the bank that is reasonable in relation to the
individual and collective financial strength of the organizers. Financial commitment includes
contributions of initial funding and stock subscriptions relative to each person’s individual
financial capacity. For a mutual FSA, the OCC expects that the organizers fund initial capital
deposits to reflect a similar financial commitment. Further, organizers should act prudently
on all financial and other aspects of the proposal.

Organizers should not bill excessive charges to the bank for professional and consulting
services or unduly rely on these fees as a main source of income. Normally, the bank should
not compensate organizers for marketing or aiding in stock solicitation. Directors of new
banks should not be dependent on bank dividends, fees, or other bank-related compensation
to satisfy financial obligations. Directors are often the primary source of additional capital for
a bank that is not affiliated with an established sponsoring organization. Accordingly, the

23 Refer to 12 CFR 215 and 12 USC 1828(2).

Comptroller’s Licensing Manual 17 Charters


http://www.occ.gov/publications/publications-by-type/comptrollers-handbook/_pdf/m-ia.pdf

Key Policies

directors should be able to supply capital, or have a realistic plan to enable the bank to obtain
capital, if needed.

All insiders, including executive officers, should make substantial personal commitments to
the organizing bank. Principal shareholders should demonstrate financial commitment
through their stock purchases. Directors and principal shareholders also may provide support
for the new bank by moving personal and business banking relationships to the bank that
help the bank achieve success.

Insider Compensation

A bank insider’s compensation can include salaries, bonuses, fees, benefits, or other goods
and services. The organizing group should include in its interagency application a description
of all forms of insider compensation, including stock-based compensation plans.

Organizers should establish executive compensation plans that are in the best interest of the
bank and commensurate with the services the executives propose to offer. A new bank may
include a stock benefit or compensation plan (stock benefit plan), including stock options,
stock warrants, and similar stock-based compensation, in its overall compensation for
organizers, directors, and officers, provided that it structures the plans appropriately. Refer to
appendix B, “Stock Benefit Plans.”

An FSA must also ensure that employment contracts with its officers (and other employees)
are entered into in accordance with the requirements of 12 CFR 163.39. This rule requires
that all employment contracts be in writing and approved by the board, and that they contain
certain specified provisions. An FSA may not enter into a contract with its officers (or other
employees) if such a contract would constitute an unsafe or unsound practice; for example, if
the contract could lead to material financial loss or damage to the FSA or could interfere
materially with the directors’ exercise of their duty or discretion (provided by law, charter,
bylaw, or regulation) as to restricting the ability of the board to take any needed action
regarding the employment or termination of an officer or employee of the FSA.?*

Section 956 of the Dodd—-Frank Wall Street Reform and Consumer Protection Act requires
the OCC and other federal agencies to jointly prescribe regulations or guidelines with respect
to incentive-based compensation practices at national banks and FSAs. Specifically, the act
requires that the OCC prohibit any types of incentive-based compensation arrangements, or
any feature of any such arrangements, that (1) encourage inappropriate risks by a bank by
providing an executive officer, employee, director, or principal shareholder of the bank with
excessive compensation, fees, or benefits; or (2) could lead to material financial loss to the
bank. Under the act, a bank also must disclose to the OCC the structure of its incentive-based
compensation arrangements sufficient to determine whether the structure provides excessive
compensation, fees, or benefits or could lead to material financial loss to the institution.

24 While national banks are not subject to a similar explicit regulatory requirement, as a prudent practice, a
national bank should not enter into an unsafe or unsound employment contract.
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Regulatory Review

The OCC evaluates each proposed bank’s total executive compensation package, including
its stock benefit plan, to determine if the package is reasonable considering each person’s
contribution of time, expertise, and financial commitment. Refer to appendix B for a
discussion of stock benefit plans. The OCC assesses the amount and basis of any cash or
stock payments an organizer may receive as a return for funds placed at risk or for services
rendered. In addition, the OCC considers the number and percentage of additional stock
warrants or options that the organizers propose relative to the number of shares the bank will
issue when it opens. The OCC’s conclusions about the acceptability of the proposed insider
compensation package have a bearing on the OCC’s overall assessment of the charter
application.

The OCC also reviews proposed insider compensation plans for each newly organized parent
holding company for consistency with the OCC’s criteria set forth in this booklet and for
compliance with applicable laws and regulations. The organizers should provide
documentation to support the reasonableness of the holding company compensation package,
including the methodology used to value any stock options (such as a stock option pricing
model or discounted cash flow analyses and relevant comparable data). The OCC has no
preference about which method the organizing group uses for its valuation of stock options.

An established company that sponsors a new bank may have existing compensation plans in
which the proposed bank’s management and board participate. The OCC reviews such plans
closely to determine whether the plan, in combination with other forms of compensation, is
reasonable and provides management and the board with appropriate incentives to promote
the safe and sound operation of the bank.

The FDIC reviews compensation plans in its assessment of each deposit insurance
application. The OCC and the FDIC apply similar standards to their separate evaluations of
compensation plans and stock benefit plans, including stock options, stock warrants, and
other similar stock-based compensation plans. If the organizers would like the OCC and the
FDIC to review proposals that may not conform to the stock benefit plan guidelines provided
in this booklet and the applicable FDIC policies for such stock benefit plans, they should
provide information and a justification to support the deviation.

In some circumstances, the exercise of rights granted by a stock benefit plan trigger a filing
to the OCC under the Change in Bank Control Act (CBCA) (12 USC 1817(j)) or the OCC’s
implementing regulation, 12 CFR 5.50. The OCC’s review of stock benefit plans in
connection with a charter application does not satisfy the prior notice requirements under the
CBCA. For CBCA purposes, options that are immediately exercisable at the option of the
owner or holder are treated as the underlying security, even if they are not exercised.?

Generally, a material change to the new bank’s overall compensation package after the
application is filed is a “significant change,” which requires a prior non-objection by the

% Refer to 12 CFR 5.50(d)(14)(ii).
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OCC before the bank may open. In some cases, the organizers develop a stock benefit plan
for directors or officers after filing the application. The OCC also may consider this
development a “significant change.” Refer to the “Significant Changes” section of this
booklet.

Unacceptable Forms of Compensation

The OCC generally considers unacceptable any new bank compensation proposal that allows
insiders to

e purchase stock at an original issue price lower than that paid by other investors.

e purchase or acquire a separate class of bank or holding company stock at a price lower
than that offered other subscribers or with greater voting rights.

e receive a cash payment based on the market value of the bank’s stock.

e receive funds from the bank’s capital stock or surplus accounts.

e obtain more than one option or warrant for each share of stock subscribed for Type 2
plans at the time of the bank’s opening. Refer to the “Primary Types” section of appendix
B, “Stock Benefit Plans.”

e receive stock options or warrants issued to a holder other than the name of the bank
insider, such as a partnership, corporate entity, spouse, or other family member.

e exercise “cashless” stock options, such as stock appreciation rights or phantom shares.

These compensation arrangements cause concerns about the bank’s ability to raise additional
capital, allow control without a proportionate financial investment, and make it difficult for
other shareholders to remove directors if they manage the bank in an unsafe or unsound
manner.

Excessive Compensation

Each bank is required to maintain safeguards to prevent the payment of compensation that is
excessive or could lead to material financial loss to the bank. Excessive compensation is an
unsafe or unsound practice and is prohibited by regulatory safety and soundness standards.
The commitment to pay, or payment of, unacceptable or excessive compensation also reflects
negatively on the organizing group’s charter proposal.?

The OCC considers compensation excessive when amounts paid are unreasonable or
disproportionate to the services actually performed by any person for a bank. The OCC may
request additional information from the organizing group to support the compensation, or
may require the organizers to change or eliminate the form or amount of compensation,
before it authorizes the bank to open for business.

After the bank opens, if the OCC determines that compensation has become excessive, the
board is responsible for taking corrective action and seeking restitution. The “Interagency
Guidelines Establishing Standards for Safety and Soundness” address excessive

2 Refer to OCC Bulletin 2010-24, “Interagency Guidance on Sound Incentive Compensation Policies.”
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compensation and list the factors the OCC considers to evaluate compensation packages.
Refer to 12 CFR 30, appendix A.

Accounting Considerations and Shareholder Disclosures

Organizers and boards must assure that each component of a bank’s compensation package is
accounted for properly and that public and periodic regulatory reports (such as Consolidated
Reports of Condition and Income [call reports]) and securities filings under 12 CFR 16 are
accurate. In addition, organizers and boards should refer to the Internal Revenue Code for
guidance about shareholder approval and disclosure. Under 12 CFR 16, organizers of a bank
must disclose and describe fully insider compensation, including stock benefit plans, to all
prospective stock subscribers in the registration statement or private placement document,
regardless of whether shareholder approval is required for the stock benefit plans.

Organizers’ Business Plan

Organizers of a proposed bank must submit a business plan that adequately addresses
regulatory and policy considerations presented in this booklet and set forth in 12 CFR 5.20(e)
and (f)(2). The organizing group’s business plan, including its financial projections, analysis
of risk, and planned risk management systems and controls, is critical to the OCC’s decision
of whether to grant approval to the group’s charter proposal.

Business Plan Requirements

The interagency application includes Business Plan Guidelines listing the OCC’s required
plan components. The business plan should be an integral part of the management and
oversight of a de novo bank and should establish the bank’s goals and objectives. The
business plan is a written summary of how the bank will organize its resources to meet its
goals and how it will measure progress.

The business plan should

e be comprehensive and reflect in-depth planning by the organizers and management.

e cover the greater of three years or the period until the bank is expected to achieve stable
profitability.

e provide detailed proposed actions to accomplish the primary functions of the bank.

o realistically forecast market demand, the customer base, competition, and economic
conditions.

e contain sufficient information to give realistic assessments of risk related to economic
and competitive conditions in the market the bank will serve.

e Dbe based on assumptions consistent with all other information presented in the
application.

The organizing group demonstrates in the business plan its management and planning
abilities by assuming reasonable risks and by developing comprehensive alternative business
strategies to address various best-case and worst-case scenarios. The organizers should
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describe clearly their assessment of risks inherent in the products and services of the bank
and the design of related risk management controls and management information systems.
Refer to the “Risk Assessment System” and “Risk Management” sections of appendix C,
“Supervision and Oversight Highlights.”

The organizers should integrate an alternative business strategy into their business and
strategic plans and bank policies, and discuss the alternative business strategy in the charter
application. Through the alternative business strategy, the organizers demonstrate that they
can manage potential scenarios prudently, efficiently, and effectively when the asset or
deposit mixes, interest rates, operating expenses, marketing costs, or growth rates differ
significantly from the original plan. This alternative plan should include realistic plans for
how the board would access additional capital should it be needed. Refer to appendix C of
this booklet and the “Bank Supervision Process” booklet of the Comptroller’s Handbook,
which includes a thorough discussion of each type of risk.

Organizers for a special purpose bank should tailor the contents of their business plan as
appropriate. The OCC also expects these business plans to articulate clearly a comprehensive
alternative business strategy if original plans do not materialize. Refer to the “Special
Purpose Proposals” section in this booklet. The organizers should not omit or delete sections
of the business plan without prior consultation with OCC staff. In addition to the financial
information required by the interagency application and business plan, the OCC requires
each application from a sponsoring organization to provide consolidated financial projections
using the interagency format and designated time periods, as applicable.

Avoiding Potential Problems

Management and the board should have similar goals for the bank and similar plans about
how the goals will be achieved. Management and the board should be committed to the
proposed business plan and agree on the amount of risk that the bank is willing to take. They
can identify and work out differences of opinion and potential problems before the bank
opens through

o careful development of policies and procedures for functional areas of the bank,
including systems and controls that will be used to manage and control attendant risks.
e preparation of financial projections.

In addition, organizers should be prepared to handle difficulties in hiring qualified personnel.
They also should be able to project and control compensation and overhead expenses and to
factor those expenses into their evaluations of capital adequacy and earnings.

OCC Evaluation of Proposal

The OCC evaluates the organizing group and its business plan at the same time. The OCC
must be able to determine that the bank has a reasonable chance for success, will operate in a
safe and sound manner, and will have adequate capital to support the proposed risk profile.
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An organizing group and its business plan must be stronger in markets where economic
conditions are marginal or competition is intense.?” The OCC’s judgment concerning one
may affect its evaluation of the other. The OCC may offset perceived deficiencies in one
factor by strengths in one or more other factors. Deficiencies in some factors, however, such
as unrealistic earnings prospects or inadequate risk management systems, have a negative
influence on the OCC’s evaluation of other factors, such as capital adequacy. Some
deficiencies may be serious enough to result in denial of an application. The OCC considers
inadequacies in a business plan to reflect negatively on the organizing group’s ability to
operate a successful bank.

The OCC assesses how well an organizing group has evaluated potential risks in its
preparation of the charter application and how well it integrates risk management into its
bank operations. Refer to the “Risk Assessment System” and “Risk Management” sections in
appendix C. The OCC considers safety and soundness issues and compliance with applicable
laws and regulations in its evaluation of the business plan. The OCC has adopted interagency
safety and soundness standards for insured banks, which are found in the appendixes to

12 CFR 30. These standards, which provide valuable guidance for all banks, including
uninsured banks, cover operations, management, compensation, safeguarding of customer
information, and residential mortgage lending practices. Additional guidance on prudent risk
management practices can be found in the various booklets of the Comptroller’s Handbook.

The OCC conditionally approves an application to ensure that appropriate supervisory
safeguards are in place when a bank opens for business. Alternatively, the OCC denies an
application if it is not satisfied that the organizers have met these requirements. The OCC
generally does not grant final approval for a bank to open unless and until the organizers
have addressed adequately all substantive risk management concerns.

During a financial crisis or an economic downturn, de novo banks are more likely to fail or
experience significant problems compared with established financial institutions. The causes
for this are varied, but it could take several years for a de novo bank to achieve stability. To
address the elevated risks present until a bank achieves this stability, the OCC imposes
approval conditions and safety and soundness requirements during the first three years of the
de novo bank’s operations to help to reduce risk to the Federal Deposit Insurance Fund and to
promote the success of de novo federal charters.

The approval to form a de novo bank includes enforceable supervisory conditions that
address the following:

e Maintenance of minimum capital levels commensurate with the prospective risk of the
bank’s business plan, but a tier 1 leverage ratio of no less than 8.0 percent throughout the
first three years of operations or until the bank is expected to maintain stable profitability.

e A requirement to obtain a written determination of non-objection from the OCC before
engaging in any significant deviation from the approved business plan. Refer to the
“Significant Deviations After Opening” section in this booklet.

27 Refer to 12 CFR 5.20(f)(3).
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e A requirement to obtain a written determination of non-objection from the OCC for the
hiring of any executive officer or any changes to the board of directors after opening.

After the bank has been open and operating for three years, the OCC evaluates whether the
above conditions should be removed or modified based on the financial condition of the bank
and its prospects for sustained stability.

Capital Considerations
Organizers’ Responsibilities

The organizers must propose and raise capital for the bank’s operations. Throughout the
chartering process, the organizers must be aware of the OCC’s regulatory capital
requirements.

The organizing group is responsible for proposing an appropriate level of capital based on

e athorough assessment of the proposed business plan and the risks inherent in that plan.

e management’s skills, experience, and ability relative to those required to execute the plan
successfully.

e the degree of competition in the marketplace.

e prevailing economic conditions in the proposed market.

Policy and Legal Issues

Because charter proposals present varying degrees of complexity, the OCC does not have a
single minimum level of capital for all federally chartered bank applications. Instead,
consistent with the OCC’s philosophy for supervising all banks on the basis of risk, the OCC
evaluates sufficiency of the proposed capital level in light of the risks present for the specific
proposal.

The OCC expects projected capital for a new bank to remain at or above the “well
capitalized” level as defined in 12 CFR 6.4(b)(1), but a tier 1 leverage ratio of no less than
8.0 percent for the first three years of operations or until the bank is expected to maintain
stable profitability. The OCC may determine that higher amounts of capital than those the
organizers proposed are warranted based on local market conditions or the proposed business
plan. When granting preliminary conditional approval, the OCC imposes a supervisory
condition outlining a capital condition appropriate for the particular bank. After three years
of operation, the OCC evaluates whether the financial stability of the bank is such that the
condition should be removed, modified, or continued.

Generally, the OCC requires higher levels of capital to support the operations of more
complex bank proposals if the business plan presents higher risk factors. A complex charter
proposal, for example, might offer a nontraditional or narrow range of products, propose an
unproven business strategy resulting in uncertain financial projections, or operate in a highly
competitive market. Conversely, a charter application for a community bank that would offer
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traditional products and services, operate within a small geographic area lacking intense
competition, and have a management team implementing a proven business strategy would
be noncomplex and, generally, would not require higher capital.

As appropriate, the OCC focuses on the consolidated company risk profile when reviewing
an application filed by a sponsoring organization. The OCC’s risk assessment also may
include significant affiliated entities when the OCC considers it appropriate.

The FDIC has capital requirements for obtaining federal deposit insurance. Applicants should
contact the FDIC to determine the FDIC’s requirements if the bank will be FDIC insured.

Key Capital Considerations

Organizers must address key considerations in supporting the proposed capital level,
including the following:

e On- and off-balance-sheet composition, including credit risk, concentration risks, market
risks, and risks associated with any nontraditional products, services, or operating
characteristics.

e Plans and prospects for growth, including management’s past experience in managing
growth.

e Stability or volatility of sources of funds.

e Access to capital sources.

e |f sponsored by a holding company, the sponsor’s track record when implementing plans
and confronting emerging risks or needs.

Raising Capital

The organizing group and founders (refer to the “Glossary” section of this booklet) must lead
the bank’s efforts to raise capital in the marketplace by raising capital that is sufficient to

e pay for all organization costs.

e enable the bank to compete effectively in the market area.

e support the proposed bank’s business plan until the bank can achieve and sustain
profitable operations.

e address uncertainties in the marketplace.

When the organizing group files its application with the OCC, it should describe how it plans
to raise capital. Before soliciting and selling stock of the proposed bank, the organizers must
accomplish all of the following:

e Submit a completed application, including a business plan.

e Receive the OCC’s determination that the application is complete. This determination is
based on the review conducted by OCC Licensing staff using the Charter Application
Checklist and does not mean the OCC has evaluated the application’s merits.
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e Receive a letter from the OCC’s legal staff stating that the registration statement has been
declared “effective,” if the bank has filed a registration statement with the OCC under
12 CFR 16. For all capital that a proposed bank obtains through a public offering, the
proposed bank must use an offering circular that complies with the OCC’s applicable
securities offering regulations. When a proposed bank obtains capital through a private
placement, the proposed bank must comply with the applicable requirements for a
nonpublic offering.

e Receive a letter from the Securities and Exchange Commission (SEC) stating that the
registration statement has been declared “effective,” if the proposed holding company has
filed a registration statement with the SEC.

o Sell all securities of a particular class offered in connection with the organization of a
new bank at the same price.?

e Designate an unrelated insured depository institution as escrow agent of the stock
subscription funds and ensure sufficient liability coverage by either the bank or escrow
agent.

Even if the group raises all of its capital during the OCC’s review of the application, the
OCC makes no assurances that it will grant preliminary conditional approval. Material
changes may occur during the bank’s organization that could require amendments to the
bank’s disclosures and rescission offers to stock subscribers. An organizing group must
complete raising capital within 12 months of the OCC’s preliminary conditional approval or
the approval expires.?® Failure to raise capital within 12 months generally indicates that the
market is not supportive of the proposed bank.

Offerings

All organizing banks issuing securities must comply with 12 CFR 16 by filing a registration
statement or by relying on a filing exemption. A bank seeking to sell or offer its securities
must comply with both the applicable federal securities laws, including anti-fraud provisions,
and OCC regulations. These requirements apply when organizers capitalize a newly
chartered bank or when shareholders raise additional capital to support the bank’s growth.

Organizers should consult with securities counsel in preparing 12 CFR 16 filings and refer to
guidance and sample forms provided in the regulation. Amended registration statements also
must comply with 12 CFR 16.

The sale of holding company stock may require filing documents and registering them with
the Securities and Exchange Commission (SEC). Organizers should discuss securities law
issues with their legal counsel and appropriate OCC legal staff as part of the application
process.

28 Refer to 12 CFR 5.20(i)(5)(iii).

29 Organizers seeking to charter a mutual FSA should consult with the appropriate OCC Licensing office
regarding capital raising efforts. Formations of mutual FSAs involve different challenges when raising capital
compared with stock charters.
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Brokers, Underwriters, and Other Consultants

Some organizing groups rely on third parties to raise capital. These third parties include
brokers, underwriters, consultants, and marketing firms. Engaging third parties may be part
of the original business plan or represent a significant change in the original business plan,
particularly if the organizing group has trouble raising capital. When banks raise capital
through a third party, the market test (refer to the “Glossary” section of this booklet) may be
a less reliable indicator of market acceptance, especially if a significant portion of the stock is
subscribed from outside the local market.

If the organizers use a third party, the charter proposal must still demonstrate that the target
market will support the proposed bank, particularly if local stock subscriptions are limited.
Local stock subscriptions include subscriptions from organizers who reside in, or otherwise
have a meaningful presence in, the target market. 3°

Funds Collected by an Organizing Bank

Subscriptions received under a registration statement could end up exceeding the stated
maximum number of shares offered. In this case, the organizers can accept the excess
subscriptions if the registration statement is first amended to provide for a larger offering.
The amendment must occur prior to the expiration of the original offering period.

To raise additional capital after the initial offering closes, the bank or holding company must
prepare a new registration statement or rely on an applicable exemption under the relevant
securities laws.3!

Once opened, the bank must issue shares in accordance with 12 CFR 5.45 or 5.46. Refer to
the “Capital and Dividends” booklet of the Comptroller’s Licensing Manual.

Capital surplus generally is created when stock is sold. All money invested in the bank must
be distributed between the bank’s common stock and capital surplus accounts consistent with
generally accepted accounting principles (GAAP), specifically the Financial Accounting
Standards Board’s Accounting Standards Codification (ASC) 505-10, “Equity.” Also,
consistent with GAAP, direct costs associated with the sale of stock must be deducted from
the related proceeds and the net amount recorded in the capital accounts (American Institute
of Certified Public Accountants Technical Questions and Answers, Section 4110).

%0 Traditional full-service banks typically propose to serve a local geographic market, and the source of capital
is usually from investors in that market. However, special purpose banks, internet banks, or banks that propose
to serve larger or national markets may have investors who do not live near the bank’s main office.

3L If the bank proposes to issue additional common stock, it may need to amend its charter or articles of
association to increase the number of shares authorized.
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Body Corporate—Legal Entity

A national bank’s organizing group may begin to solicit capital after becoming a body
corporate, filing a completed application with the OCC, and having a registration statement
declared effective by the OCC. Refer to the “Glossary” section of this booklet. After filing
the national bank’s articles of association and organization certificate with the OCC, a
national bank becomes a body corporate or legal entity as of the date the organizers sign the
organization certificate and adopt the articles of association (12 USC 24). After becoming a
body corporate, the organizing group elects a board of directors and may begin entering into
contracts and performing all necessary actions to form the national bank. The national bank
may not open for business until it receives final OCC approval.

An FSA’s organizing group may begin to solicit capital after becoming a legal entity, filing a
completed application with the OCC, and having a registration statement declared effective
by the OCC. Refer to the “Glossary” section of this booklet. After filing the FSA’s proposed
charter and bylaws with the OCC, the FSA becomes a legal entity. After becoming a legal
entity, the organizing group appoints a board of directors and may begin entering into
contracts and performing all necessary actions to form the FSA. The FSA, however, may not
open for business until it receives final OCC approval.

Capital Structure

Generally, banks have only one class of common stock. National banks may not create
classes of common stock with different or no voting rights. An FSA may have only one class
of common stock. Federal banking law provides that common shareholders are entitled to
one vote per share in all matters.®? The law also allows the shareholders to choose whether to
provide for cumulative voting when electing the bank’s directors by authorizing it in the
articles of association or charter. If a national bank proposes to issue more than one class of
common stock, the bank must consider legal, supervisory, and policy issues. A national bank
should consult with the OCC before issuing more than one class of common stock. To be
included as common equity tier 1 capital, the common stock must meet the relevant
requirements in 12 CFR 3.20.

A national bank or FSA may be organized as a Subchapter S corporation. A Subchapter S
corporation generally has a limited number of shareholders as determined in 26 USC 1361.
All members of a family may, however, elect to be treated as one shareholder to determine
the total number of shareholders of an S corporation.

Preferred Stock

The OCC has no general prohibition against the inclusion of preferred stock in the initial
capital structure of a new bank. All relevant terms and conditions should be set forth in the
application. Preferred stock may qualify as additional tier 1 capital or tier 2 capital, subject to
meeting the relevant eligibility requirements in 12 CFR 3.20.

32 Refer to 12 USC 61 and 12 CFR 5.22(e).

Comptroller’s Licensing Manual 28 Charters



Key Policies

Debt-Based Capitalization

While equity is the most traditional and acceptable form of capital, the OCC may consider
debt-based capitalization of a new bank under certain circumstances. Business and financial
plans must demonstrate, however, that the associated debt service requirements are not
detrimental to the safety and soundness of the bank. Subordinated debt may qualify as tier 2
capital, subject to meeting the relevant eligibility requirements in 12 CFR 3.20.

Assessment of Community Credit Needs

In the charter application, the organizing group must submit a description of how the bank
will meet its CRA objectives. The application form requires the applicant to describe the
proposed bank’s plans for serving the proposed bank’s assessment area or areas. The
organizing group must evaluate the banking needs of the community, including its consumer,
business, nonprofit, and government sectors. Refer to appendix D, “Community
Reinvestment Act Highlights,” for more information about responsibility under the CRA, the
CRA assessment area, and performance standards. Also, see the “Community Reinvestment
Act Examination Procedures” booklet in the Consumer Compliance series of the
Comptroller’s Handbook or section 1500 of the OTS Examination Handbook for an
expanded discussion of this topic.

Compliance Issues

The OCC also considers compliance with laws and regulations in its review of charter
applications. Issues often arise related to compliance with the following:

e Fair lending statutes

e BSA requirements and other AML regulations

e Economic sanction laws administered by the U.S. Department of the Treasury’s Office of
Foreign Assets Control (OFAC)

e Privacy

e Advertising

For expanded discussions of these topics, refer to appendix E of this booklet, “Compliance
Highlights,” the Federal Financial Institutions Examination Council’s FFIEC Bank Secrecy
Act/Anti-Money Laundering Examination Manual (FFIEC BSA/AML Examination Manual),
and related Comptroller’s Handbook booklets.

33 Refer to 12 CFR 5.20(e)(2) (for national banks and FSAs); 12 CFR 25.29(b) (for national banks) and

12 CFR 195.29(b) (for FSASs). As previously noted, this requirement does not apply to uninsured banks or
proposed special purpose banks that will not perform commercial or retail banking services by granting credit to
the public in the ordinary course of business, other than as incidental to their specialized operations

(12 CFR 25.11(c)(3), 195.11(c)(2)).
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Electronic Banking (E-Banking) Considerations

Novel questions and issues may arise in the application process about the use of the Internet
and other alternative channels for delivery of banking products and services in nontraditional
ways, or if electronic channels are the bank’s primary delivery method. The OCC approves
proposals to establish banks that will use an electronic delivery channel when the bank
reasonably may be expected to operate in a safe and sound manner.

The IT-related risks and controls are similar for the various e-banking and alternative
delivery channels but may vary from the risks associated with traditional banking operations.
Risks associated with liquidity, third-party relationships, cybersecurity, interconnectivity, and
e-banking support services are discussed in the “E-Banking” and “Information Security”
booklets of the FFIEC Information Technology Examination Handbook (FFIEC IT
Examination Handbook).

A bank’s business plan that is heavily reliant on e-banking and other alternative delivery
channels for attracting and retaining deposits, making and securitizing loans, or delivering
other services may underestimate the necessary marketing and operating expenses.
Consequently, this may increase the bank’s risk, especially liquidity risk. The bank should
discuss in its business plan how it expects to manage such increased liquidity risk. Refer to
the “Bank Supervision Process” booklet of the Comptroller’s Handbook for a discussion of
liquidity risk. Likewise, excessive reliance on deposits generated by Internet solicitations can
raise special concerns. Also refer to the “Liquidity” booklet of the Comptroller’s Handbook.
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Application Process

The OCC encourages organizers to review its website for more detailed information about
the application process, including relevant charter policies and procedures. The website
contains decision statements on previous OCC charter decisions and provides information on
the policy matters that the OCC considers before making a decision on an application. The
website also contains opinions and legal interpretations addressing a variety of permissible
activities and the manner in which the activities may be established and conducted.

The OCC encourages each organizing or investor group, before filing an application, to
contact the Director for District Licensing at the appropriate OCC district office to discuss its
proposal. Each group should include requests for confidential treatment under FOIA with
each submission of materials for which it seeks confidentiality. Refer to the “General Policies
and Procedures” booklet of the Comptroller’s Licensing Manual for further discussion about
confidential treatment.

Exploratory Calls or Meetings

The organizing group’s contact person may call the OCC Licensing staff at the appropriate
district office at any time to ask for further information or assistance. As the organizing
group develops key ideas, the contact person may request an exploratory conference call or
meeting to ask questions, clarify concerns, and become acquainted with the regulatory
environment. The district Licensing staff coordinates an initial meeting or conference call for
the contact person and other key people associated with the proposal to discuss issues with
appropriate OCC staff.

Prefiling Meeting

The OCC normally requires a prefiling meeting with the organizers of a proposed bank
before the organizers file a charter application. Organizers should be familiar with the OCC’s
chartering policy and procedural requirements before the prefiling meeting. The prefiling
meeting normally is held in the OCC district office where the application will be filed, but
may be held at another location at the request of the applicant.®*

Before this meeting, the organizers should submit briefing materials to the OCC that include

e abrief description of the proposal, including a listing of planned activities.
e Dbiographical information on each member of the organizing group.

e identification of the CEO.

e asummary of insider transactions.

e the proposed amount of capital and subscription method.

34 Refer to 12 CFR 5.20(i)(1).
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The OCC rarely waives the prefiling meeting for applications that are accorded standard
review. Refer to the “Types of Filings” section of this booklet. The OCC expects all
organizers of the proposed new bank to attend this meeting.

At the prefiling meeting, or in informal discussions, the Licensing staff reviews with the
organizing group the OCC’s chartering policy and procedures. Licensing staff also discuss
supervisory perspectives that may affect the proposal and the requirements for filing a charter
application and organizing a bank. The topics discussed include

e the attributes of the proposed bank charter.

e the composition of the board of directors and the banking and business experience of its
members.

¢ the management team and its banking experience.

e submission requirements, including confidentiality requests.

e the business plan.

FDIC staff also may participate in the prefiling meeting to discuss pertinent procedures and
requirements for obtaining deposit insurance, if the bank will be FDIC insured. Refer to the
FDIC’s deposit insurance policy statement, available from its Communications Office, Public
Information Center, 3501 North Fairfax Drive, Room E-1005, Arlington, VA 22226, by
e-mail at publicinfo@fdic.gov, or from its website. If a holding company is involved in the
proposal, Federal Reserve Bank staff may also participate.

Filing the Application

After the prefiling meeting, the organizing group files an interagency application, including a
business plan and the appropriate Interagency Biographical and Financial Report on all
identified insiders. Each applicant must

e prepare accurately and completely the charter application submitted to enable the OCC to
reach an informed decision.

e sign a certification stipulating that the charter application and all supporting materials
contain no material misrepresentations or omissions.

e determine compliance with all applicable statutes and regulations.

e seek advice from its own legal counsel, as appropriate.

Each proposed organizer must sign and date the OCC certification in the interagency
application.

The OCC will not accept an application for filing unless the organizers identify the CEO.
Refer to the “Selection of the CEO” section of this booklet for guidance about requesting
confidential treatment.

The contact person should advise the OCC promptly whenever significant changes occur
from the bank’s original plan after the application is filed. Refer to the “Significant Changes”
section of this booklet.
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Biographical and Financial Reports

The OCC normally requires each proposed organizer, director, executive officer, or
controlling shareholder (insider) to submit the Interagency Biographical and Financial
Report. On a case-by-case basis, the OCC may waive the requirement for insiders to
complete the financial report portion if a sponsoring organization provides the new bank’s
financial strength. Refer to the “Types of Filings” section of this booklet.

Sponsors must submit a Corporate Background and Financial Report and the following or
similar financial information, as applicable:

e Federal Reserve Board Y-6 filings for the last three years.
e SEC Form 10K filings for the last three years.
e An annual report for the most recent fiscal period.

In the case of a bankers’ bank (refer to the “Glossary” section of this booklet), the
participating depository institutions and depository institution holding companies are the
organizers. Each participating bank must submit its call reports as of June 30 and
December 31 for the last three years and the annual report for the most recent fiscal period.
In addition, each depository institution holding company must complete a Corporate
Background and Financial Report and submit financial data similar to that required from
participating banks.

The OCC typically conducts routine background checks on proposed insiders. In addition to
submitting the Interagency Biographical and Financial Report, organizers, directors,
executive officers, and controlling shareholders should also complete and file with the
application an IRS Tax Check Waiver, fingerprint cards, and a general background check
consent form. Refer to the “Background Investigations” booklet of the Comptroller’s
Licensing Manual for more information.

Bank Identifying Information

The name of a proposed national bank must include the word “national.” There is no
requirement for the name of an FSA other than that an FSA or a national bank shall not adopt
a title that misrepresents the nature of the institution or the services it offers.

If the exact location of the proposed bank is unknown at the time the application is filed, the
organizers must provide a “vicinity of” location. The amount of detail needed to identify the
location is based on the size of the community. For instance, if the new charter will be
located in a heavily populated area, the location should be specific to within 1,000 feet. If the
desired location is rural, identification of an area within a one-mile radius could be
acceptable, if no public confusion would result. If the mailing and street addresses differ,
organizers should provide both.
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Publication Requirements and Comment Periods

Each organizing group must publish a notice of its charter application in a general circulation
newspaper in the community in which the proposed bank will be located as close to the date
of filing as practicable. Refer to 12 CFR 5.8. If the application is an interstate filing (one that
is filed by a BHC located® in a different state than the proposed charter, or an SLHC with a
home state different than the proposed charter®), the OCC may extend the 30-day public
comment period to allow sufficient time for all interested parties to comment. Refer to the
“Public Notice and Comments” booklet of the Comptroller’s Licensing Manual.

Types of Filings

The OCC has two types of guidelines for the OCC’s review of charter filings: standard
review and expedited review.

Standard Review

Most organizing groups and many sponsors must file their charter applications using the
OCC’s standard submission guidelines outlined in the interagency application. These
applications are subject to a 30-day comment period. A well-researched and well-prepared
application helps the OCC make a timely decision. The OCC seeks to make a decision within
120 days after receipt or as soon as possible thereafter. Charter proposals that receive
standard review are not approved automatically.

Expedited Review

An application to establish a full-service federally chartered bank sponsored by a BHC or
SLHC, whose lead depository institution is an eligible bank or eligible depository institution
(refer to the “Glossary” section of this booklet), is deemed to receive preliminary conditional
approval on the 15th day after the close of the public comment period, or the 45th day after
receipt of the application, whichever is later, unless

e the OCC notifies the applicant before that date that the filing is not eligible for expedited
review or the expedited review process is extended under 12 CFR 5.13(a)(2); or

e the OCC determines that the proposed bank will offer banking services that are materially
different than those offered by the lead depository institution.

The applicant must provide identifying information about the lead depository institution for
an application to qualify for expedited review. If one or more institutions are approximately
the same size, the applicant must furnish additional information to support identification of
the selected institution as the lead depository institution. Such information should include

35 A BHC is located in the state in which the total deposits of all of its banking subsidiaries was the largest on
the later of July 1, 1966, or the date on which it became a BHC under the BHCA.

3 An SLHC’s home state is the state in which the amount of total deposits of all insured depository institution
subsidiaries of such company was the greatest on the date on which the company became an SLHC.
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o full legal names, locations (city and state of each main office), and OCC charter or FDIC
certificate numbers for the institutions.

e total assets for each institution as reported in the most recent call report and the date of
that report.

o total assets for each institution as reported in the reports of condition as of the date one
year earlier than the most recent report.

Contracts and Other Arrangements

As part of its application, each organizing group must submit a description of any contract,
transaction, professional fees, or any other type of business relationship involving the
institution, the holding company, its affiliates, and any insider (refer to the “Glossary”
section of this booklet). The OCC reviews each insider contract to be sure that it is made on
nonpreferential terms. If the contract involves an insider, the OCC requires the submission of
at least one independent appraisal of the contract or other arrangement that includes

e adescription of the assets, property, or service.

e the terms of the contract, including responsibilities, liability, rights for audits and
reviews, and termination requirements.

e evidence showing that the contract is fair, reasonable, and comparable to similar
arrangements that could have been made with unrelated parties.

The organizing group generally must disclose each insider contract or arrangement to
proposed or current shareholders. Refer to the “Insider Activities” booklet of the
Comptroller’s Handbook. The organizing group should maintain copies of the disclosures in
the bank’s files and provide them to shareholders on request. Typical contracts or other
arrangements include the following:

e The sale or other transfer of any organizer’s stock in the proposed bank, including a
voting trust or other voting agreement.

e An organizer acting as representative of, or on behalf of, the proposed bank or any person
associated with the proposed bank.

e The payment or receipt of any money or item of value as compensation for services
rendered or property transferred in organizing the proposed bank. This may include the
purchase or lease of banking premises, furniture, equipment, fixtures, or supplies;
consultant or legal fees; preparation of a registration statement or nonpublic offering; or
sale of stock.

Regardless of insider involvement, as a matter of prudent business practice every contract or
other arrangement should include provisions addressing obligations of, and options available
to, the parties if the OCC (1) experiences delays in processing the application; (2) denies the
application; (3) revokes its preliminary conditional approval letter; or (4) objects to a person
serving in any proposed capacity. Such contract or arrangement includes real estate or
employment commitments.
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A proposed bank may not pay any organizational fee contingent or dependent on an OCC
action or decision.®” Such action is grounds for denial of the application or revocation of
preliminary conditional approval.

Use of Third-Party Service Providers

A bank may rely on, or outsource to, third parties for a variety of services or functions, some
of which may be critical to the bank. Before selecting each third party, the bank should
determine that outsourcing is in accordance with the bank’s business and strategic plans and
perform due diligence on the third party.® The bank should have a written contract or service
level agreement with each third party that clearly addresses the duties and responsibilities of
the third party and the bank. To limit risk if the application is not approved, organizers
should enter into contracts contingent on preliminary conditional approval of their
application.

The organizing group should include in its application details about functions or services the
bank will outsource and those it will perform internally. For those functions that will be
outsourced, the organizers should include the name of each third party under consideration
along with its related background information, number of years in business, financial
condition (statements), and a copy of the contract. Organizers should also describe the due
diligence conducted on each third party. This description should assess the third party’s
operation, evaluate the total cost, and outline how the bank will conduct ongoing monitoring
of the third party.

A bank is responsible for the security of its customer and bank records. When third parties
are used, the bank also is expected to ensure that the third party secures those records
properly. A bank’s use of a third party does not diminish the responsibility of the bank’s
board and senior management to ensure that the activity is performed safely and soundly and
in compliance with applicable laws.

When circumstances warrant, the OCC may use its authority to examine the functions or
operations performed by a third party on the bank’s behalf.>® Such examinations may
evaluate safety and soundness risks, the financial and operational viability of the third party
to fulfill its contractual obligations, and compliance with applicable laws and regulations.
For additional guidance, see the OCC issuances listed under “Third-Party Relationships” in
the “References” section of this booklet.

Before the bank is granted final approval and allowed to open, it must develop a third-party
risk management program, as applicable. The OCC reviews this program during the
preopening examination (POE). Refer to the “Preopening Examination” section of this
booklet.

37 Refer to 12 CFR 5.20(g)(4)(ii).

38 Refer to OCC Bulletin 2013-29, “Third-Party Relationships: Risk Management Guidance.”

39 Refer to 12 USC 1464(d)(7) and 1867(c).
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Deposit Insurance and Filing With the FDIC

The OCC generally requires FDIC deposit insurance for all bank charters, except for certain
special purpose bank charters such as national trust bank charters. Refer to the “Trust Banks
or Trust Companies” section of this booklet. All FSAs must be FDIC insured. The FDIC’s
Statement of Policy for Applications for Deposit Insurance discusses the criteria the FDIC
considers when evaluating deposit insurance applications. These criteria are similar to those
of the OCC. The OCC and the FDIC encourage simultaneous submission of the interagency
application to each agency to expedite processing.

To the extent possible, the OCC and the FDIC coordinate their application investigations to
minimize the burden to the applicant and to eliminate duplicative regulatory efforts. For
example, the FDIC may rely on OCC background investigations and may conduct its field
investigation concurrently with OCC staff.

The FDIC may take final action on its deposit insurance application before the OCC decides
its application. Likewise, the OCC may grant preliminary approval of the charter application
before actions of other agencies on related applications, such as FDIC action on the deposit
insurance application or Federal Reserve Board action on a BHC or SLHC proposal.

Duplicate Charter Filings With Other Regulators

If an organizing group or persons representing the same interest file substantially similar
state and federal charter applications, the OCC generally considers the federal bank
application abandoned. The OCC may consider an exception if the organizing group requests
one and unusual circumstances exist.

Additional Information

The OCC may require additional information at any time to reach an informed judgment
about the application. The OCC requests clarifications or additional information through the
contact person. Those requests generally do not reflect negatively on the organizing group.
Conversely, the OCC may deny the proposal if the additional information the organizers
provide is insufficient to determine the bank’s prospects for success. Numerous requests by
the OCC for additional or clarifying information is indicative of failure on the part of the
organizers, directors, and senior management to demonstrate their knowledge of the
operations of a financial institution and may be viewed negatively by the OCC.

Amendments

Organizers may file amendments to the application during the review process. The OCC may
conclude, however, that the submission of numerous or significant amendments during the
review period has rendered the original application obsolete. In such cases, the OCC may
deem the original application to be withdrawn or deny it. The organizers may then file a new
application.
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Review of the Application

The OCC begins to process each application upon receipt. The OCC reviews and analyzes
the proposal, completes background and field investigations, and resolves any unusual issues.

Background Investigations

The OCC conducts background checks to assess each insider’s competence, experience,
integrity, and financial ability. The OCC determines independently the accuracy and
completeness of information submitted for each person. The OCC must reach a decision not
to object to each insider serving in the proposed position. The “Background Investigations”
booklet of the Comptroller’s Licensing Manual provides more information about this review
process, the authority of the OCC to object to a filer, and actions that the OCC may take if
the materials submitted contain a misrepresentation or omission that could be misleading.

Field Investigations

The OCC generally conducts a field investigation when evaluating a charter application.
During this investigation, OCC staff may interview the organizers, officers, and controlling
shareholders to evaluate the proposal’s prospects for success and to verify facts and
projections. The field investigation is an important component in the review process for any
proposed federally chartered bank. The findings from the field investigation are major factors
in the OCC’s overall analysis and review of the application; however, the field investigation
is only one of the components evaluated before making a decision. The OCC conducts a field
investigation for every charter sponsored by an independent group and for most BHC- or
SLHC-sponsored charter applications. Generally, the field investigation is intended to
develop background information and determine whether

e the organizing group is capable of successfully implementing the business plan.

e executive officers are knowledgeable and can execute the proposed business plan in a
safe and sound manner.

e the financial projections are realistic for the proposed market.

e the organizers have made any major changes to the business plan that were not reported
previously to the OCC.

The OCC tailors the scope of each investigation to the complexity of the application, with
input from the supervisory office and other OCC divisions. OCC bank examiners
(examiners) with appropriate expertise conduct the investigation. The OCC normally
schedules an investigation as soon as practical. When possible, the OCC coordinates its
investigation with that of FDIC staff if the bank will be insured to minimize burden on the
applicant.

During the investigation, OCC staff members review relevant material, interview insiders
and other identified persons, and explore matters related to the proposed bank’s operations.
The investigation team typically discusses certain aspects of the proposal with organizers,
principal shareholders, and management.
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Additionally, to assess market needs and support within the community, the team may meet
with community groups, local government officials, and financial (bank and FSA) and
nonbank competitors.

The examiners meet with the organizing group and management at the conclusion of the
investigation to recap the investigation and its importance to the charter decision process,
discuss any significant issues, and communicate the investigation findings in general terms.
The results of the field investigation are only some of the factors the OCC considers in its
review.

Decision

The OCC generally attempts to decide a charter application within 120 days of receipt (or
sooner if the filing qualifies for expedited review). Therefore, the OCC expects that at the
time an organizing group submits an application, the CEO has been identified and the filing
is complete and accurate with a business plan that is well thought out and fully supported.
The OCC does not approve applications that fail to provide the necessary information for the
OCC to fully evaluate the proposal. The application is expected to stand on its own at the
time of filing, with only general clarification from the organizing group concerning members
of the organizing group, the CEO, and/or the business plan. An application with significant
and material deficiencies does not reflect well on the organizing group, and it is not the
OCC’s role to offer alternative solutions for the organizers to obtain preliminary approval.
The OCC will inform the group of significant deficiencies before acting on the application.

Following review of the application and the field investigation, the OCC determines whether
the proposed bank charter has a reasonable chance of success, will be operated in a safe and
sound manner, and meets other applicable criteria. It then decides whether to grant
preliminary conditional approval or deny the application. The OCC notifies the contact
person and interested parties of its decision in writing. Refer to the “Public Notice and
Comments” booklet of the Comptroller’s Licensing Manual.

Preliminary conditional approval (1) indicates the OCC’s permission to proceed with the
organization of the bank according to the plan set forth in the application; (2) specifies
standard requirements and enforceable supervisory conditions, including minimum policies
and procedures; and (3) may identify special requirements unique to the application for the
proposed bank. In addition, the OCC requires the organizers to raise capital within 12 months
of the OCC’s preliminary conditional approval and to open within 18 months from that date,
unless extended by the OCC.

A preliminary conditional approval decision is not an assurance that the OCC will grant final
approval for a new bank charter. The organizing group must satisfy standard and special
requirements, as well as certain procedural requirements, before the OCC grants final
approval. In addition, the OCC may impose special conditions that remain in place after the
bank opens.
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Standard and Special Requirements of Approval

When the OCC grants preliminary conditional approval to a charter proposal, it imposes
standard requirements on the proposal. These requirements include finalizing appropriate
policies and procedures for the bank, complying with certain capital raising requirements,
and engaging audit staff.

The OCC may place additional special requirements on new bank charters with certain
characteristics, such as special purpose banks. The OCC may also impose special
requirements tailored to the specific individual proposal. For example, while each organizing
group proposes to raise the minimum level of capital, net of organization costs, specified in
its application, the OCC may require a group to raise an amount higher than originally
proposed. Other special requirements may include

e submitting for review and prior approval a complete description of the bank’s
information systems and operations architecture and related control plans.

e implementing a comprehensive written information security program that includes
administrative, technical, and physical safeguards appropriate to the size and complexity
of the bank and the nature and scope of its activities.

The organizing group generally must satisfy standard and special requirements before the
bank opens.

Standard and Special Conditions of Approval

Unlike standard or special requirements, conditions are considered “conditions imposed in
writing” within the meaning of 12 USC 1818.%° The OCC places two types of conditions on
new bank charters. Some standard conditions apply to all new bank charters. Refer to the
“OCC Evaluation of Proposal” section of this booklet. Others are special conditions tailored
to specific proposals, such as the following:

e Maintaining a specified minimum capital floor (for example, no less than $5 million, or
other appropriate amount).

e Maintaining a certain percentage of tier 1 capital (leverage ratio) for a specified period
after the bank opens, which might be different than the standard condition to maintain no
less than an 8 percent leverage ratio.

e Executing a written agreement between the proposed bank and its holding company that
provides for capital maintenance, liquidity support, or other assurances to the bank, if and
when necessary.

e Entering into an operating agreement with the OCC shortly after opening to address any
safeguards the OCC considers prudent regarding the bank’s operations, growth, capital,
liquidity, or other factors. An operating agreement is enforceable under 12 USC 1818.

40 A condition imposed in writing is one that is enforceable under 12 USC 1818. At a minimum, the OCC will
cite and include in its examination report a violation of a Regulatory Condition Imposed in Writing. A violation
of this condition can provide the basis for the assessment of civil money penalties or other enforcement actions.
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e Developing a contingency business plan agreement between the proposed bank and the
OCC setting forth certain actions that the bank will take if it does not achieve original
business plan results. The agreement could include, but need not be limited to, obtaining
additional capital; developing and implementing a corrective action plan or new
satisfactory business plan to remedy plan shortfalls or failures; or developing and
implementing a contingency plan to sell, merge, or liquidate the bank at no cost to the
Deposit Insurance Fund.

e Requiring all final third-party relationship contracts to stipulate that the performance of
services provided by the third party to the bank are subject to the OCC’s examination and
regulatory authority.

In most cases, the OCC requires these conditions to be met by the time the bank opens, and
the conditions remain in place until removed or modified by the OCC.

The OCC includes the following language in each preliminary conditional approval letter:

This preliminary conditional approval and the activities and communications by OCC
employees in connection with the filing do not constitute a contract, express or
implied, or any other obligation binding upon the OCC, the United States, any agency
or entity of the United States, or an officer or employee of the United States, and do
not affect the ability of the OCC to exercise its supervisory, regulatory, and
examination authorities under applicable law and regulations. Our approval is based
on the bank’s representations, submissions, and information available to the OCC as
of this date. The OCC may modify, suspend or rescind this approval if a material
change in the information on which the OCC relied occurs prior to the date of the
transaction to which this decision pertains. The foregoing may not be waived or
modified by any employee or agent of the OCC or the United States.

Organization Phase

The organization phase for a bank covers the period between the time the OCC grants
preliminary conditional approval and the day the bank opens for business. During the
organization phase, the organizing group must satisfy the standard and special requirements,
and most standard and special conditions imposed, before the OCC will grant final charter
approval. In addition, the organizers hire the remainder of the bank’s management team,
establish the bank’s premises at the proposed site, complete capital raising activities, develop
policies and procedures, test the IT architecture, and establish management information and
control systems.

Establishing Bank Premises

The organizing group must decide to lease or purchase bank premises consistent with
statutory and regulatory requirements. Refer to the “Investment in Bank Premises” booklet.
The organizing group finances the initial construction or acquisition of bank premises. The
OCC reviews lease or purchase agreements for reasonableness and disallows any that are not
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made in the bank’s best interest. Regulatory limits on investments in bank premises are
provided in 12 USC 371d and 12 CFR 5.37.

Construction of the bank facility must comply with the minimum security standards in
12 USC 1882 and 12 CFR 21 or 12 CFR 168. Once the bank is open, the bank’s security
officer files an annual report with the board of directors certifying that the bank complies
with the stated security standards. Refer to 12 CFR 21.4 or 168.4.

Internal and External Audits

The OCC requires each bank to adopt an internal audit system appropriate to its size, nature,
and scope of activities. Some new banks may elect to adopt a system that incorporates
independent reviews instead of dedicated audit staff. Refer to the “Internal and External
Audits” booklet of the Comptroller’s Handbook #*. An effective audit program includes an
evaluation of the quality of internal controls, including the reliability of financial
information, safeguarding of assets, and the detection of errors and irregularities.

Banks that offer fiduciary services are subject to specific audit requirements for the trust area
and requirements for an independent trust audit committee (12 CFR 9.9, 150.440-150.480).
For further discussion of fiduciary audits, refer to booklets in the Asset Management series of
the Comptroller’s Handbook.

As a condition of preliminary approval of a newly chartered bank, the OCC normally
requires the bank to have an annual independent external audit for a period of three years
after it opens. The FDIC generally imposes a similar requirement on insured banks. The
external audit must be of sufficient scope to enable the auditor to render an opinion on the
financial statements of the bank or consolidated holding company.

The first audit should occur no later than 12 months after the bank opens for business and
should audit the bank’s operations from the formation of a body corporate or legal entity.

The OCC may grant exemptions from this external audit requirement to a new bank
subsidiary of a BHC or SLHC when all of the following requirements are met:

e The new bank’s financial statements are included in the audited consolidated financial
statements of the parent holding company.

e The sponsoring company is an existing holding company that has operated for three years
or more under Federal Reserve Board supervision and does not have any institutions
subject to special supervisory concerns.

e Adequate internal audit coverage will be maintained at the bank level. At a minimum, the
internal audit program must evaluate the quality of internal controls, including the

41 As of the date of issuance of this booklet, the “Internal and External Audits” booklet applies only to national
banks. A revised audits booklet addressing both national banks and FSAs will be issued at a future date. The
current edition of the audits booklet, however, provides valuable guidance for FSAs.
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reliability of financial information, safeguarding of assets, and the detection of errors and
irregularities.

The OCC and the FDIC, as applicable, coordinate determinations about external audit
exemptions consistent with the “Interagency Policy Statement on External Auditing
Programs of Banks and Savings Associations.” This statement focuses on banks holding less
than $500 million in total assets. If the OCC grants an exemption, it includes that
determination in its preliminary conditional approval letter. If any of the requirements listed
above are not met during the first three years of the bank’s operation, the OCC may withdraw
the exemption at its discretion.

Management of new banks should be aware of the general limitations contained in the
Sarbanes—-Oxley Act of 2002 (Sarbanes—Oxley). Sarbanes—Oxley prohibits an accounting
firm from acting as an external auditor of a public company during the same period that the
firm provides internal audit outsourcing services. This prohibition applies to companies with
securities registered with the SEC or a federal banking agency. Accordingly, national banks
that are subject to the requirements of the Securities Exchange Act disclosure rules described
at 12 CFR 11 and 16 would be covered by separate audit requirements.

Fidelity and Other Insurance

The bank’s board of directors is responsible for the adequacy of the fidelity bond and other
insurance needs. The board should research and document in meeting minutes its assessment
of the bank’s fidelity insurance and excess coverage needs.

Before a national bank opens for business, its board must assess the four factors listed in
12 CFR 7.2013 and obtain adequate fidelity bond coverage. The four factors are the

e internal auditing safeguards employed.

e number of employees.

e amount of deposit liabilities.

e amount of cash and securities normally held by the bank.

Boards of FSAs should consider similar factors to determine adequate insurance.

The OCC will not grant final approval of the charter until the bank has selected a permanent
fidelity insurance carrier. The OCC must receive assurances from the bank that permanent
insurance coverage will be in place on or before the bank’s proposed opening date.

The bank also may acquire liability insurance to mitigate any loss it might incur for
inadequate or faulty systems. Some insurance companies offer specialty policies to
businesses that assume the risk of legal liability, including errors and omissions. Errors and
omissions policies usually cover lawsuits from negligence and performance failure of a
product or service.

Comptroller’s Licensing Manual 43 Charters


http://www.occ.gov/news-issuances/bulletins/1999/bulletin-1999-37.html
http://www.occ.gov/news-issuances/bulletins/1999/bulletin-1999-37.html

Application Process > Organization Phase

Start-Up Costs, Including Organization Costs

Start-up costs (refer to the “Glossary” section of this booklet), including organization costs,
of a bank must be funded by the organizers and founders through their own funds or
borrowings. Refer to the “Repayment of Start-up and Organization Costs to Organizers”
section of this booklet.

At the first shareholders’ or members’ meeting, shareholders or members review
documentation for start-up costs, including organization costs, and commitments; evaluate
their reasonableness; and authorize them as appropriate. Therefore, all start-up costs should
be adequately documented and fully disclosed to the proposed shareholders or members. Any
public or private offerings of securities and proxy materials must properly disclose all fees
and start-up costs to prospective shareholders.

For a new bank, pre-opening expenses (such as salaries and employee benefits, rent,
depreciation, supplies, directors’ fees, training, travel, postage, and telephone) and
organization costs (the direct costs incurred to incorporate and charter the bank) are
considered start-up costs. These costs cannot be capitalized but must be expensed as
incurred.

On the other hand, costs of acquiring or constructing premises and fixed assets and getting
them ready for their intended use are expenses that should be capitalized rather than treated
as start-up costs. However, the costs of using such assets during the start-up period (such as
depreciation) are considered start-up costs.

The start-up costs of forming a bank are sometimes paid by the organizing group (or
founders or a sponsoring organization) without reimbursement from the bank. This may
occur because the organizing group (or founders or sponsoring organization) want to
contribute these funds; this contribution is considered a “forgiveness of payment.”
Accordingly, the bank must record these start-up costs as expenses of the bank, with a
corresponding entry to surplus to reflect the capital contribution. This includes services
provided by the sponsoring organization, such as legal or accounting expertise. In this case,
the sponsoring organization should account for the cost of services, including salaries, and
the bank should record them as start-up costs.

If the shareholders or the OCC disallow reimbursement of certain costs, the organizers,
founders, or holding company are responsible for paying the expenses. The bank should treat
such unreimbursed costs as capital contributions by the organizers, founders, or holding
company. Accordingly, the bank must record these unreimbursed organization costs as
expenses of the bank, with a corresponding entry to surplus to reflect the capital contribution.

Similarly, the organization costs of forming a holding company and the costs of other
holding company start-up activities are sometimes paid by the de novo bank. Because these
are the holding company’s